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PROCEEDI NGS

(10:51 a.m)

CHAI RPERSON M LLER:  Thi s heari ng
wi |l please cone to order.

Good nor ni ng, | adi es and
gentlenmen. This is the Septenber 25th norning
public hearing of the Board of Zoning
Adj ustnent of the District of Col unbia.

My nanme is Ruthanne Mller. |I'm
Chair of the BZA. To ny right is M. Curtis
Etherly, who is the Vice Chair. To his right
Is M. Geg Jeffries from the Zoning
Comm ssion. To ny left is M. Marc Loud, a
mayor al appoi ntee; M. Shane Dett nan,
representing the National Capital Planning
Comm ssion; and to his left is Cifford My
fromthe Ofice of Zoning; Lori Mnroe, Ofice
of Attorney GCeneral; and Beverly Bailey,
O fice of Zoning.

Copi es of today's hearing agenda
are available to you and are | ocated to ny
left in the wall bin near the door.
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Pl ease Dbe advised that this
proceeding is being recorded by a court
reporter and S al so Webcast l'ive.
Accordingly, we nmust ask you to refrain from
any disruptive noises or actions in the
hearing room

When presenting information to the
Board, please turn on and speak into the
m crophone, first stating your nane and hone
address. \Wien you're finished speaking,
pl ease turn your m crophone off so that your
m cr ophone is no | onger picking up sound or
backgr ound noi se.

All persons planning to testify
either in favor or in opposition are to fil
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon com ng
forward to speak to the Board, please give
both cards to the reporter sitting to ny
right.

The order of procedure for speci al
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exceptions and variances is, one, statenent
and wi tnesses of the Applicant;

Two, governnent reports, including
Ofice of Planning, Departnent of Public
Wr ks, DDOT, et cetera,

Three, report of the Advisory
Nei ghbor hood Comm ssi on;

Four, parties or persons in
support;

Fi ve, parties or persons in
opposi ti on;

Si x, closing remarks by the
Appl i cant.

Pursuant to Sections 3117.4 and
3117.5, the following tine constraints wll be
mai nt ai ned. The Applicant/ Appel |l ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi tnesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
collectively. Individuals, three m nutes.

These time restraints do not
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I ncl ude cross-exam nation and/or questions
from the Board. Cross-exam nation of
wtnesses is permtted by the applicant or
parties.

The ANC within which the property
Is located is automatically a party in a
speci al exception or variance case.

Not hi ng prohibits the Board from
pl acing reasonable restrictions on cross-
exam nati on, including tine I|imts and
limtations onthe scope of cross-exam nati on.

The record will be closed at the
conclusion of each case, except for any
materi al specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshi ne Act requires that the
public hearing in each case be held in the
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open before the public. The Board may,
consistent wthits rules of procedure and t he
Sunshi ne Act, enter executive session during
or after the public hearing on a case for
pur poses of reviewing the record or
del i berating on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the nenbers of the Board in
conversati on.

Pl ease turn off all beepers and
cell phones at this tinme so as not to disrupt
t hese proceedi ngs.

The Board wll now consider any
prelimnary matters. Prelimnary matters are
those which relate to whether a case will or
shoul d be heard today, such as requests for
post ponenent, continuance or wthdrawal or
whet her proper and adequate notice of the
heari ng has been given.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

If you are not prepared to go
forward with a case today or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter.

Does the staff have any
prelimnary matters?

M5. BAILEY: Madam Chair, nenbers
of the Board, to everyone, good norning.
Board nenber Dettnan, congratul ations.

There is, and it has to do with
Application 17665, Jamal Kadri. M. Dupont
has his hand raised. So that is your case,
sir?

CHAI RPERSON M LLER:  Good nor ni ng.
Wul d you introduce yourself for the record,
pl ease? You need to press it and the red
light will --

MR. DUPONT: Stephen Dupont.

W request a continuance on Case
17665, please, to the next schedul ed neeti ng.

CHAI RPERSON M LLER  To t he next
avai |l abl e date?

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

10

MR, DUPONT: Well, if that's what
It takes.

CHAI RPERSON M LLER:  Ckay.

MR, DUPONT: Soon.

CHAI RPERSON M LLER  What do you
mean by "the next avail able" neeting? How
soon do you want it?

MR, DUPONT: We would like to cone
in-- we're trying to reduce the scope of our
request and nmake it a nmuch sinpler case. W'd
like to get it in as quickly as possible and
make it as short a presentation as possible.
So hopefully it wll be at the next schedul ed
neeting, whenever that is.

CHAI RPERSON M LLER: Is there
anybody el se here on this case today?

MR. DUPONT: No.

CHAl RPERSON M LLER:  You're not
aware of any opposition to your request, |
gat her, for postponenent.

MR, DUPONT: Onh, yes, there is --
there is --
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CHAlI RPERSON M LLER  For
post ponenent .

MR, DUPONT: No, no.

CHAI RPERSON M LLER:  But nobody
else is here on the case. kay.

MR. DUPONT: No. W're not really
prepared to go ahead today.

CHAl RPERSON M LLER: Okay. No,
that's fine. | was just trying to listen to
you to figure out how nmuch smaller this case
IS going to get.

MR DUPONT: Well, we would |ike
to get rid of the use variance.

CHAI RPERSON M LLER  Ckay. So
you' d hope to be seeking an area variance,
correct?

MR.  DUPONT: Area and speci al
exceptions.

CHAl RPERSON M LLER:  Ckay.

MR, DUPONT: | think speci al
excepti ons.

CHAl RPERSON M LLER: And there is
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sone opposition in this case now, is that
correct or no?

MR DUPONT: Not fromthe
nei ghbor hood, but t here S techni ca
opposi ti on.

CHAl RPERSON M LLER:  I'm sorry.

MR, DUPONT: There's technical
probl ens with the case that create opposition,
but it's no opposition fromthe nei ghborhood.
Well, there is one, one person.

CHAI RPERSON M LLER  Ckay. So
you're hoping to actually have little or no
opposi ti on.

MR DUPONT: W're trying to nake
the case nore straightforward and elimnate
t he opposition, the technical problem

CHAl RPERSON M LLER:  Ckay, okay.
|"'msorry. D d you say how soon you woul d be
ready to cone back?

MR. DUPONT: As soon as possi bl e.
When' s the next schedul ed neeti ng?

CHAl RPERSON M LLER: W neet every
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Tuesday.

MR. DUPONT: | probably need two
weeks. One week is a little quick. You know,
If it's possible. |If it's unreasonable,

t hat' s under st andabl e.

CHAI RPERSON MLLER W're
schedul ed out through March, but, no, |I'mnot
sayi ng you have to wait until March. So what
we're doing up here --

MR, DUPONT: |'m aware.

CHAI RPERSON M LLER  -- is we're
| ooki ng at the cal endar to see where we m ght
be able to fit you in.

MR, DUPONT: A nonth m ght be
good.

(Pause in proceedings.)

CHAI RPERSON M LLER:  Now about
Novenber 27th in the afternoon?

VR. DUPONT: Isn't that
Thanksgi vi ng?

CHAIRPERSON M LLER: | think it's
after Thanksgiving. Let ne -- that's what M.
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Moy says.

MR. DUPONT: That's fine wth ne.
It's awfully close to Thanksgiving. | don't
knowif | can schedul e that for everybody el se
I nvol ved.

CHAI RPERSON M LLER:  Thanks gi vi ng
I s Novenber 22nd.

MR. DUPONT: Really?

CHAlI RPERSON MLLER: That's
Thursday. So it would be the foll ow ng
Tuesday, the next week.

MR. DUPONT: That shoul d be okay.

CHAl RPERSON M LLER:  That shoul d
be okay. Please should be back and
everything. That's really, you know, unless
you want to go further down there road. W
couldn't really see another space.

MR DUPONT: No, that's fine.

CHAI RPERSON M LLER  Ckay. So
then will you be filing sonething beforehand
that m ght anend?

MR. DUPONT: Yes.
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CHAI RPERSON M LLER: Ckay. |Is
there a deadline that we need to set for the
filing in advance of the Novenber 27th date or
what ?

M5. BAILEY: If the Applicant wll
be filing sonething that's going to anend the
application, we would |like to know that as
soon as possible so we will be able to
readvertise it if that's necessary.

MR, DUPONT: Wthin a couple of
weeks.

MS. BAILEY: Thank you.

CHAl RPERSON M LLER: Ms. Bail ey,
what are the dates that he needs at least to
be aware of if he needs to readvertise in
order to hear it on the 27th? Do you know?

MS. BAILEY: You said a couple of
weeks, M. Dupont? Two weeks, would that be
sufficient or would you prefer three weeks?

MR DUPONT: Well, let's shoot for
t wo.

V5. BAI LEY: COct ober the 15th
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woul d be a good date.

CHAI RPERSON M LLER:  Ckay.

MR, DUPONT: Thank you.

CHAlI RPERSON MLLER  Ckay.
Anyt hi ng el se?

MR, DUPONT: W understand the
I nconveni ence. W just don't want to be
wasting our tinme when we finally do present.

CHAI RPERSON M LLER. No, that's
fine. That's a good reason for continuance,
and sonetines after you file it and you work
wth Ofice of Planning, different i ssues cone
to light, and so | think that that's fine.
That's no problem

MR. DUPONT: Thank you very nuch.

CHAI RPERSON M LLER: Ckay. Thank
you.

Ms. Bail ey, do we have any ot her
prelimnary issues?

M5. BAILEY: Swearing in the
W t nesses, Madam Chair.

CHAIl RPERSON M LLER: Ckay. Wuld
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all those who plan to testify either in
support or opposition of any application today
pl ease rise to take the oath?

M5. BAILEY: Wuld you pl ease
rai se your right hands?

(Whereupon, the wtnesses were
duly sworn.)

MS. BAILEY: Thank you.

The first case is Application No.
17662 of Doug Danron, pursuant to 11 DCWVR
3104.1, for a special exception to allowthe
construction of a spiral staircase fromthe
second floor to a new roof deck serving a
flat. The property is |located in the R4
District, and the Applicant is requesting
relief under Section 223 of Section 406. |It's
| ocated at 936 S Street, NNW The property is
al so known as Square 363, Lot 73.

CHAI RPERSON M LLER:  Good nor ni ng.

MR. MARTIN. Good nor ni ng.

CHAI RPERSON M LLER  Wbul d you
I ntroduce yourself for the record, please?
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MR MARTIN: Yes. | amJim
Martin. | live at 938 S Street. |'mthe
agent and architect for the owner, Doug
Danron; also the one nost affected by the
proj ect.

Par don nme?

CHAI RPERSON M LLER:  What does
t hat nean?

MR MARTIN Well, because the
area way that's in question abuts ny house.

CHAl RPERSON M LLER:  On, okay.

MR, MARTIN. Because |I'mright
next door. Oher than the honeowner, | guess.

It seens fairly straightforward.
We're sinply adding a spiral staircase inside
the area way, which is nonconformng to a new
roof deck rather than having a stairwell in
the back yard that goes all the way down to
the ground level. It controls access to the
roof. Also it keeps it out of sight fromthe
nei ghbors for the nost part. It makes it | ess
obtrusive. Because it's only fromthe second
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floor tothe roof, it's a nonconform ng court,
but in essence it seens as though we're not
making it | ess nonconform ng because it's only
fromthe second floor to the roof.

CHAI RPERSON M LLER  Ckay. That
really takes us to where the Board is
somewhat interested, and that is why do you

need this relief. You had a nonconform ng

open court. You're putting a staircase init.

Wiy do you need relief fromthe closed court?

That's what | think you were
seeki ng.

MR MARTIN. Well, the intention
IS not to create a closed court. It's a

nonconformng court as it is. M assunption
Is that when they |ooked at the plans, they
t hought we were creating a closed court when,
in fact, it's only fromthe second fl oor up,
not fromthe ground up.

Does that answer your question?

CHAIl RPERSON M LLER:  Ckay. So, |
mean, basically you were referred by the
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Zoning Adm ni strator, correct?

MR MARTIN. Correct. That's
correct.

CHAI RPERSON M LLER  And you
didn't get any ot her expl anation as to why the
Zoni ng Adm ni strator thought you needed this
relief?

MR MARTIN. | can read you their
letter if that would be hel pful.

CHAI RPERSON M LLER: Is that in
the record?

MR, MARTIN. It should be in the
record, their docunents.

CHAI RPERSON M LLER: Is that their
menor andum dat ed August 31st?

MR, MARTI N:  Yes.

CHAI RPERSON M LLER: It seens to
me it says that this relief is needed to
permt aggregate increase in nonconformng of
exi sting open court, becomng closed court,
set forth in Section 406.1 for single famly
dwelling row structure in the R4 residenti al
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zoned district.

MR MARTIN. Well, and | guess ny
gquestion is do you interpret it as a closed
court when the staircase actually goes from
t he second floor to the roof rather than from
the ground floor up to the roof.

MS. MONRCE: Madam Chair, can |
interject for a second?

CHAl RPERSON M LLER:  Sure.

M5. MONROE: All I'mdoing is
| ooki ng at the definitions, and a cl osed court
Is a court that's surrounded on all sides of
a building or by the exterior walls of a
bui | ding and either side or rear lot |lines or
alley lines. So whether or not you' re com ng
fromthe first floor or the ground floor is
i rrel evant basically. | mean a court can
start at a higher I evel and conti nue up and be
cl osed or open.

MR MARTIN. Right, right. That's
correct.

ME. MONRCE: But | still don't
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know whet her your particular planis creating
a closed court. It would have to be
surrounded on all four sides by either wall or
lot line, and if not, it may still be an open
court.

The ot her question that has to be
considered is if it's a nonconform ng open
court and you're enlarging, i ncreasi ng
nonconformty.

MR MARTIN:. Right.

M5. MONRCE: That's the other
question | don't know.

MR MARTIN. Right. | guess the
question would be is the stair considered an
edge that creates a court, and | don't know
the answer to that, to be honest.

CHAI RPERSON M LLER:  This is also
an open staircase, right?

MR MARTIN. It is an open
staircase. |It's a spiral staircase.

COW SSI ONER JEFFRIES: It's not
encl osed fromthe second floor up.
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MR. MARTIN.  That's right.

COW SSI ONER JEFFRIES:  1t's open.

MR. MARTIN: That's correct.

COW SSI ONER JEFFRI ES:
Absolutely. | don't know howit's a court.

CHAI RPERSON M LLER:  Maybe we
should go right to the Ofice of Planning, if
it's all right with the Applicant. Usually
you do your whole full thing, but this is an
| nportant threshold question. Ckay.

MR MORDFIN. Good norning. |I'm
St ephen Mordfin with the Ofice of Planning.

And this application IS I n
conformance with the provi sions of Section 223
in that it's an addition to a flat and is on
a district inwhich the use is permtted as a
matter of right, R-4. Light and air will not
be unduly af fected because the addition of the
spiral staircase only between the second fl oor
and the roof.

Privacy and use and enjoynent of
nei ghboring properties will not be unduly
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af fected because the proposed staircase wll
be located entirely within an existing open
court and wll not extend across the w ndows
of any adjoi ni ng properties.

The addition will be visible from
t he public all ey only and Hi storic
Preservation Ofice did not viewthe addition
as having an inpact on the historic district.

Archi tectural dr awi ngs wer e
submtted as a part of the application, and a
| ot occupancy of 50 percent is proposed, |ess
than the maxinmum 70 percent permtted.
Therefore, the Ofice of Planning recommends
approval of the application as submtted the
Appl i cant.

Thank you.

CHAl RPERSON M LLER:  Thank you.

I guess | have a threshold
question for you though. Do you believe that
relief is required?

MR MORDFIN:. Well, we base the
relief on what we've gotten from the Zoning
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Adm nistrator. It does have two walls of the
exi sting house, plus a thirdis alot |ine.

| guess the fourth would be the open
staircase, and | guess the questionis: 1is an
open staircase a wall or not?

And while | was reviewing this |
had just assumed that because we had gotten
the letter from the Ofice of the Zoning
Adm ni strator that they had determ ned that
this did count as a wall. So we assuned t hat
t hey had assuned that it was going to count as
the fourth side.

It is open, you know, which is
part of the reason why we recommended
approval , because It's not going to
significantly add to the bul k of the property
and, you know, adversely affect light and air

or anything |like that because it's an open

structure.

As for whether it neets the
definition of wall, | did not |ook that up in
the zoning regulations. | see you have it
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open over there.

You have the definition of wall?

CHAl RPERSON M LLER  Well, a | ot
line. An enclosing wall constructed
I mredi ately adjacent to a side |ot |ine but
not a party wall. OCh, that's a lot line wall.

But it tal ks about enclosed, and
that's nmy inpression of closed court, that
It's enclosed. So this is open, and | think
that's part of the reason why there isn't any
adverse inpact or whatever. It doesn't | ook
like it's increasing a nonconformty because
you' re not increasing this open court. You're
kind of filling it partially in.

COW SSI ONER JEFFRI ES:  Just
putting an el enent inside of a nonconform ng
use. | mean, if it's not increasing it, |
don't -- yeah.

MR MORDFIN:. It is altering a
nonconf orm ng situation.

CHAI RPERSON M LLER  Altering a
nonconformng situation. |Is that -- where is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

27

that found in the regs.?

MR, MORDFI N Well, under Section
2001, does it speak of --

CHAI RPERSON M LLER: There is
i ncreasing a nonconformty, but it's not
really increasing a nonconformty here, isit?

MR, MARTIN: | don't know that it
isif it's not really adding a wall and it's
not making it into a closed court. [It's not
I ncreasing. It's not increasing anything
unless it counts towards the | ot occupancy.

MR, MORDFI N: Except that the area
way already is small enough that it
contributes to | ot occupancy anyway.

MR MARTIN It's less than five
feet wde to the entire --

MR MORDFIN. Right. So it's
al ready consi der ed.

CHAI RPERSON M LLER:  So it doesn't
add to the | ot occupancy.

MR MORDFIN  That's right.

CHAIl RPERSON M LLER:  Ckay. Ckay.
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Well, we've been in this situation before.
You know, there's transition in the Zoning
Adm nistrator's office and stuff, and | don't
know. This may be one of those cases where

relief nmay not be necessary.

So | guess I'minclined to think
so at this point, but other Board nenbers?

(Pause in proceedings.)

CHAI RPERSON M LLER: Go ahead.

COW SSIONER JEFFRIES: So |'m
really, Madam Chair, just really |ooking at
the direction fromthe Zoning Adm ni strator to
permt aggregate increase in nonconformty
W th existing open court. | don't see where
this is increasing a nonconformty, and |I'm
not also clear as to how this particular
configuration is a court, a closed court.

So you know, | think that it m ght
be wise that, you know, at |least fromthis
Board that we provide sone | evel of direction
to the Zoning Adm nistrator as to howto go
f orwar d.
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CHAI RPERSON M LLER: | was j ust
doubl e checking the regulations wth respect
to nonconformties, and 2001. 3 says
enl argenents or additions nmay be nade to the
structure. This could be an addition, the

staircase, provided (a) the structure shal

conform to percentage of |ot occupancy
requi renents, which 1Is does; it's not
I ncreasing that; (b) the addition or

enl argenent itself shall conform to use and
structure requirenents; and (2) ei t her
| ncrease or extend any exi sting nonconform ng
aspect of the structure nor create any new
nonconformty of structure and addition

conbi ned.

COW SSI ONER JEFFRIES: Wit.
What's an addition?

CHAl RPERSON M LLER:  Well, the
staircase could be an addition. Could there
be an addition to the area?

| nean, even Iif it iIs, it's
allowed. It says it's all owed.
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COW SSI ONER JEFFRI ES:  Yeah

CHAI RPERSON M LLER:  So, yeah, |
woul d be inclined to dism ss this case saying
that no relief is required, and do that with
an order that the Applicant could take to the
Zoning Admnistrator as to why we don't
believe relief is required.

COW SSI ONER JEFFRI ES:  Yeah

CHAI RPERSON M LLER Is that the
consensus of the Board?

Ckay. So | guess we can vote on
that. Al those in favor say aye.

(Chorus of ayes.)

CHAI RPERSON M LLER: Those
opposed?

(No response.)

CHAI RPERSON M LLER: Al those
abst ai ni ng?

(No response.)

CHAI RPERSON M LLER  Wbul d you
call the vote, please?

VS. BAIl LEY: Madam Chair, the vote
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is five, zero, zero to dismss the
application. M. MIller nmade the notion, and
who seconded?

COW SSI ONER JEFFRI ES: |
seconded.

MS. BAILEY: Thank you, sir.

Ms. MIler made the notion. M.
Jeffries seconded. M. Dettman, M. Etherly,
and M. Loud support the notion.

CHAIl RPERSON M LLER:  Ckay, and
woul d suggest that this be by sonewhat of a
summary order, but wth alittle bit of
explanation in there so that the Applicant
could get this order fairly quickly and take
it to the Zoning Admnistrator with an
explanation of why we find no relief is
required.

Ckay. Thank you.

We're ready for the next case, M.
Bai | ey whenever you are.

M5. BAILEY: Application No.

17664, that is, of 2321 Shannon Pl ace, S. E.,
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LLC, pursuant to 11 DCVR 3104. 1, for a speci al
exception to construct five newsingle famly
dwel I i ngs under Section 353. The property is
zoned R-5-A, and it's |located at 2321 Shannon
Pl ace, S.E., Square 5787, Lot 812.

COW SSI ONER JEFFRIES:. The
drawi ngs that you have are too close. Can you
make them nuch further away? Just ki ddi ng.

(Laughter.)

COW SSI ONER JEFFRI ES: No,
cl oser. Thank you.

CHAI RPERSON M LLER:  Good nor ni ng.
Wul d you | i ke to i ntroduce yourselves for the
record?

MR, KEARNEY: (Good norni ng, Madam
Chair. | " m Paul Kear ney, Conm ssioner 8A-05.

CHAI RPERSON MLLER  Sorry.
What' s your | ast nane?

MR, KEARNEY: Kear ney.

CHAI RPERSON M LLER: Kear ney?

MR, MUHAMVAD: Good norni ng, Madam
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Chai r. "' m ANC Conmmi ssioner, Chair of ANC 8A,
Ant hony Muhanmad.

M5. TOBE: |'m Brenda Tobe of 2321
Shannon Pl ace, LLC.

MR TOBE: Good norning. |'m John
Tobe of 2321 Shannon Pl ace, LLC.

CHAI RPERSON M LLER:  Ckay. | just
want to be clear about the relief you're
seeki ng because | think you ve changed it
sonewhat, right?

M5. TOBE: Yes, we have.

CHAI RPERSON M LLER:  So per haps
you can start with that.

M5. TOBE: kay. Wat we're --
first is a special exception. Initially our
application was for five row dwel lings which
has been reduced to three, primarily because
of difficulties that we encountered in the
| ot .

The ot her exception is that, well,
one of the things that we discovered on the
| ot was an unrecorded easenent by Pepco which
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reduced the anmount of buil dabl e space.

As a result, the three units are
conpressed into an area. W do neet the eight
yard m ni nrum si de requirenent, but because of
the 40 foot height of the building, we would
require a ten foot side yard for Lot 3, and we
are, therefore, requesting a variance to al |l ow
us to build with an eight foot side yard for
Lot 3 instead of a ten.

CHAl RPERSON M LLER:  Am | correct
you didn't advertise for that variance?

M5. TOBE: Yes, we did.

CHAIRPERSON M LLER  You did
adverti se.

M5. TOBE: Yes.

CHAI RPERSON M LLER: So you --

M5. TOBE: W advertised and we
notified all of the residents within 200 feet.

CHAI RPERSON M LLER:  About the
vari ance?

M5. TOBE: For the yard.

CHAI RPERSON M LLER:  When your
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M5. TOBE: Yes.

CHAI RPERSON M LLER: Ckay. |Is
that in the record?

M5. TOBE: | don't know, but one
of our neighbors is here who has a letter
announci ng that.

W also went to the ANCwith it
and notified them and it was a part of the
sign that was posted.

CHAI RPERSON M LLER:  So you
basically fol | oned t he nor nal notice
requi renents again?

M5. TOBE: Yes, we did.

CHAI RPERSON M LLER:  You notified
residents, you posted, and you went to the
ANC?

M5. TOBE: Yes.

MR TOBE: Yes.

CHAI RPERSON M LLER: Ckay. And
the ANC is -- okay.

M5. TOBE: And there should be a
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CHAl RPERSON M LLER:  Ckay, good.

M5. TOBE: To that effect.

CHAI RPERSON M LLER:  Ckay. Good.
| wanted to make sure there weren't any notice
probl ens. Ckay.

Can you also just bring to ny
attention -- I'msorry -- where you anended
your application, or do you need to do that
her e?

You're saying you sent notices
around that you were anending it.

M5. TOBE: At each tinme, because
we initially started out wwth five units, and
at the instruction of the Board staff, BZA
staff, we reduced the nunber to four.

After reducing it to four, we
di scovered the undisclosed easenent, and we
had to redraw and resubmt, which we
submtted. | do have letters of different
dates in which the updated information was

submtted to the BZA offi ce.
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Then we thought that we did not
need a variance, that we only needed a speci al
exception, but M. Rce in the Ofice of
Zoning with all his diligence determ ned that
even though we net the eight foot m ninmm
requirement, that for each three inches --
three inches of side yard is required for each
foot in height, and since our building, the
decorations at the top project up to 40 feet,
then we would be required to have a ten foot
side yard for Lot 3. W neet it for the Lot
1. Lot 2 doesn't have a side yard
requirenent. Lot 3 is the only lot at issue.

And we do have the eight foot
m ni num but we are requesting a variance for
allowng us to proceed with that instead of
ten.

CHAI RPERSON M LLER: Okay. You
know, we were |ooking at the record, and we
just didn't want you to have any probl ens, and
we want to get it right. First of all, |
mean, the original application | have is for
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a special exception to construct four row
dwellings and one single famly detached
dwel I'i ng under Section 353.

Ckay, and then | see that there's
vari ous correspondence to the O fice of Zoni ng
saying that, |like you said, okay, because of
the Pepco easenent we're only going to be
building three. It's a letter, okay, and then
we don't need a vari ance.

And there's another letter that
says, oh, we're going to request a variance
fromthe side yard. Okay?

So there are all of these kind of
increnental letters, and so first of all |
just want to get it straight here, exactly the
relief. |f you want to anend your application
officially, we can do it right now here and
get it right.

M5. TOBE: Ckay.

CHAI RPERSON M LLER:  But then al so
after we do that, |I want to go back and just
hear from you again what it is you actually
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told -- is this what you told the ANC and the
nei ghbors and, you know, where is that?

And then M. Jeffries happened to
be pointing out that it |ooked like a letter
from Depart nent of Transportation was

evaluating the project based on special

excepti on.

COW SSI ONER JEFFRIES:  And not a
vari ance.

CHAI RPERSON M LLER:  And not a
vari ance.

(kay. Let's just take it one by
one.

M5. TOBE: Ckay.

CHAI RPERSON M LLER: Let's just
get it right here. You're anending your
application to be seeking a special exception
for three, to build three townhouse -- what is
it?

M5. TOBE: What are we requesting
ri ght now?

CHAI RPERSON M LLER:  Yes.
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M5. TOBE: A special exception to
build three townhouses.

CHAI RPERSON M LLER:  Ckay.

M5. TOBE: And a variance to
construct with an ei ght foot side yard for Lot
3 instead of a ten foot side yard.

CHAI RPERSON M LLER:  Okay. Now,
that's what | thought you were seeking.
That's fine, based on the correspondence.

Now, just -- and | think the ANC
IS going to say they didn't have any problem
but just so that we know, is there sonewhere
in the record where you said that to the ANC
and your nei ghbors?

M5. TOBE: Yes.

CHAI RPERSON M LLER: W' re seeking
a special exception for three, plus a side
yard vari ance.

M5. TOBE: Yes.

CHAl RPERSON M LLER:  Ckay. (ood.
Were is that?

M5. TOBE: | have -- here's a copy
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of a letter that was sent to our neighbors.

CHAI RPERSON M LLER:  That wasn't
In our record?

M5. TOBE: No.

CHAI RPERSON M LLER: Ckay, and the
ANC has seen it? Do you want to show it to
t hen?

Ckay. If you could give that to
Ms. Bailey, | think that woul d be good for our
record.

M5. TOBE: And then other --

CHAI RPERSON M LLER  What's the
date of that letter?

MR, TOBE: Septenber 6th.

CHAl RPERSON M LLER:  Ckay.

M5. TOBE: And then there are
other letters, the letters that | sent to M.
Nero | also sent to Conm ssioner Muhammad and
Comm ssi oner Paul Kear ney.

CHAl RPERSON M LLER: Ckay. Those
letters that are in our record about reducing
it to three and the side yard.
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M5. TOBE: Yes.

CHAI RPERSON M LLER:  Ckay, okay.
And the ANC is nodding. So okay. So we're
okay on that.

The only think we're not maybe is
DDOT may have not evaluated the variance.
O fice of Planning has | know.

kay. It's just for the record.
| nmean, it may, you know -- they just nmay not
have. That may not have been given to them
the variance to DDOI. It doesn't kill the
case.

M5. TOBE: Ckay.

CHAI RPERSON M LLER: | just want
to clarify.

MS. TOBE: | believe | did, but I
don't have a letter here.

CHAI RPERSON M LLER:  On, okay.

M5. TOBE: And | m ght have al so
done it by E-mail.

CHAI RPERSON M LLER  Ckay, and
O fice of Planning nmay have discussed it with
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DDOT as well. We'll find out. Okay. | just
wanted to find out.

M5. TOBE: (Kkay.

CHAl RPERSON M LLER: So we're set.
We know what you're seeking and that you have
notified those you needed to notify. Ckay.

I t hi nk we' ve gotten t he
procedural matters out of the way. |If you
want to now go forward and present your case.

M5. TOBE: kay. W have draw ngs
here show ng what the proposed devel opnent is
and the proposed lots. These are the three
| ot s.

CHAI RPERSON M LLER  You need to
go on m crophone.

M5. TOBE: Ckay.

CHAI RPERSON M LLER.  Could | say
one nore thing to you?

MS. TOBE: Sure.

CHAI RPERSON M LLER:  You' re seei ng
two types of relief here. One is special
exception, and one is variance, and in your
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presentation basically you don't have to tel
-- it's not like everything. | want you to
ki nd of just be focused to the different tests
under them but basically a special exception
test, as you know, no adverse inpacts to your
nei ghbors and harnony with regul ati ons.

Variance, | don't think you
addressed this, but I think Ofice of Planning
did. You need to say with respect to that
side vyard what about the property is
exceptional or unique that gives rise to a
practical difficult in conplying with the
regul ations, and in your case it would be the
practical difficulty of having the bigger side
yard or whatever, and then why there's no
adver se i npact.

M5. TOBE: Ckay.

CHAI RPERSON M LLER:  Ckay.

M5. TOBE: In terns of the special
exception, the regs do allow for | ow density
row dwel lings, and this neets that test.

In terms of the variance, well,
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there's no -- another reason that it does no
detrinment to the neighbors is that we do have

adequate parking. There are two spaces with

each unit.

The building confornms wth the
exi sting neighborhood. it has a 20 foot
setback of the front yard, as others do. It

has nore t han adequat e space on one si de yard.
Now, the difficulty that would be
presented if we neet the reg. requirenents is

t hat we woul d have to reduce the size of each

of these units. That would severely alter the

fl oor plan and nmake the houses | ess desirable
because they woul d be nore narrow.

We have had to reduce them sone.
Initially the drawings were for 16 foot
structures, and we were able to reduce themto
15 and a quarter feet w thout doing major
redesi gn.

In order to neet the requirenents,
we would either have to build only two units
or we would have to reduce the height of the
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units. In either instance, it would be a
hardship in terns of the economc feasibility
of doing this, as well as to the desirability
of the units.

We think that these are sone very
attractively designed town hones that will be
an asset to the nei ghborhood, and we don't see
that -- in fact, we had heard from nei ghbors
from both sides who they called nme and we
faxed plans to M. Poole, the nei ghbor
adj oining Lot 3, and he has indicated that he
does not have any difficulty wwth this as | ong
as the variance is in our side of the |ot.

Hs concern when he read the
noti ce was that were we tal ki ng about com ng
over to his land, which we were not. So he
has no problens with it.

And M. Dxon to our right
certainly has no problens with it, and we have
gotten ot her expressions fromthe
nei ghbor hood. The person directly across the

street fromus, M. Madhani, who has that | ot,
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has said that he supports it, and that he
hoped to either wite a letter or to be here
t oday.

CHAI RPERSON M LLER:  Ckay.

M5. TOBE: And we have presented
it to the ANC, to the full nei ghborhood, and
our ANC nenbers we're happy to say are
supportive of this and the vari ance.

CHAI RPERSON M LLER: Let ne just
follow up with you because variances are a
harder test than a special exception. GCkay?
So when you nention economc feasibility, can
you el aborate nore so that the Board can wei gh
it?

M5. TOBE: kay. W haven't done
the figures, but we purchased this lot with
the wunderstanding that this was wusable,
bui | dabl e space in order to make it work for
the price at which we purchased it.

To now have a third of that [ot so
that it can't be built on and then if we woul d
have to reduce this structure so that there
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were only two, we would seriously have to
wei gh whether it would be worth proceeding.

CHAI RPERSON M LLER:  How about the
hei ght? How nuch | ess desirable would they be
I f you had to cone down in height in order to
not have --

M5. TOBE: Well, we would have to
knock out a floor, and as it is, at the
basenent floor |evel, that can be finished or
unfinished as living space, and the other
thing is that on the top | evel we have an open
terrace on the back, which would all ow vi ews
of the area, and that is sonething that we
t hi nk woul d be very desirable.

We do not bl ock any views because
behind us there's a wooded area and 295, and
in front of us at present, there are vacant
lots. It's a vacant |ot.

COW SSI ONER JEFFRI ES: Excuse ne,

MS. TOBE: Yes.

COW SSI ONER JEFFRI ES:  What's the
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floor-to-floor height of the townhones?

M5. TOBE: Floor to floor? It's
ny under st andi ng 40 foot.

COW SSI ONER JEFFRI ES:  Excuse ne?

M5. TOBE: By floor --

COMM SSI ONER JEFFRI ES:  Li ke fl oor
to ceiling or floor to floor from--

M5. TOBE: It wll vary because a
portion of one -- fromthe second floor, a
part of that is an open area so that that part
woul d have |ike 15 foot ceilings.

COW SSI ONER JEFFRI ES:  Ckay.

M5. TOBE: That is what reduces
the finished area.

COW SSI ONER JEFFRI ES: Ckay. So
if I were at the ground floor and | took --
not assumng | had doubl e hei ght space, just
basic floor to ceiling, what are we at per
fl oor?

M5. TOBE: | don't really know,
but | woul d expect typical is what, seven feet
or eight feet?
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COW SSI ONER JEFFRIES: 1t woul d
probably be nine feet, | would assune.

M5. TOBE: N ne feet?

COW SSI ONER  JEFFRIES: | nean
just floor toceiling, and | was really asking
the question really floor to floor. |'mjust
really dealing with just sort of how you
arrived at your general height, but --

M5. TOBE: Actually maybe M. Rice
could do that because he |ooked at the
drawi ngs and cane up with that it was 40 feet.

MR. RICE. Good norning, Board,
Madam Chai r.

The floor-to-ceiling height, it
appears to be from the ground floor to the
second floor; the ground floor story is at
four and a half feet and it goes up to 14 and
a half. So it would be ten feet. | don't
knowif that's neasuring fromthe actual roof,
fromthe floor to the roof -- | nean to the
ceiling of the second floor or what's
considered it only showed fromthe exterior of
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the property, but it appears to be ten feet.

COW SSI ONER JEFFRIES:  Yeah, |
mean, normally it's 11 feet floor to floor,
and t hen what ever nechani cal MP woul d take in
the two feet, but okay.

| was just trying to determ ne,
Madam Chair, in terns of just adding those
floor to floors getting to what the general
hei ght of the building was and whet her there
was any roomto pull it down. It sounds |ike
It's pretty standard.

CHAI RPERSON M LLER: | want to ask
you anot her question. | nean, | don't nean to
be probing, but we have to in order --

M5. TOBE: | understand.

CHAI RPERSON M LLER: I f we want to
grant the relief, we have to nake findings
that you neet the criteria. So with respect
to your purchase of the property, | think that
t he unrecorded easenent goes to the issue of
an exceptional situation for you, which is,
you know, a case |ike you didn't know it was
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there and you purchased it for a certain
anount based on your understanding that you
woul d have use of all this land and it's nuch
smal | er use that you actually have because of
t hat easenent.

Ckay. That's the general concept
| understand. Again, | guess if you can be
any nore specific asto like the circunstances
I n whi ch you purchase property w t hout know ng
this, like, you know, how does that happen?

M5. TOBE: Well, when atitle --
we had a title search conducted, and we have
title 1nsurance, but it does not cover
necessarily unrecorded easenents. It records
what's on the public record.

And as it happened, the city and

Pepco, they closed the street, and with the

closing of the street there was a -- there is
a-- what is it? -- a conduit that goes down
al nost the center of that lot. WlIlIl, Pepco's

requi renent is that you cannot build wthin

five feet of either side of that tunnel |iKke.
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We did not know about that. It
was only through calling Mss Uility and
having them to |ook at where the utilities
were | ocated that we discovered it, and when
we contacted Pepco, they said they had no
intent to nove it and that the city should
have i nformed themwhen they were cl osing the
street, and the last thing we wanted to do
because we knew it would be a |l osing battle is
to get into a fight between the city and
Pepco.

So what we end up with is our |ot
that is |l ess than what we thought it was, and
we're trying to make the best of a bad
si tuati on.

CHAI RPERSON M LLER  And who was
t he previous owner?

M5. TOBE: Derrick Smth.

CHAI RPERSON M LLER: So it was a
private owner.

M5. TOBE: Yes.

CHAl RPERSON M LLER: D d that
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owner know about this easenent?

M5. TOBE: He did not disclose it
to us if he knew.

MR TOBE: And it seens |like --

CHAI RPERSON M LLER  You're on
m cr ophone?

MR, TOBE: Yes. It seens |like
when they closed Tal bott Street, because it
was a public area then, that nobody really
recorded this thing. They just did it by
right. Wen they closed it, they gave a piece
of it to this land and a piece of it to the
| and next door where M. Dixon |ived.

And on the land that we got,
evidently that's where Pepco had run t he power
i ne, and the <cost of renoving it is
prohibitive to them So it's inpossible for
us.

CHAl RPERSON M LLER:  Thank you.

MR TOBE: And basically we're
trying to get a design that conforned, that
fit, that we think is conform ng to where the
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city saidit wanted to take devel opnent in the
Sout heast Anacostia area, and we're just -- we
have t he support of our nei ghbors and everyone
Wi t hin the nei ghborhood that we are aware of,
and we' re just seeking the vari ance because of
t he undue nodi fications that we've had to do
thus far and the additional cost of going

t hrough drawi ngs m ght nake us have to even
alter our entire devel opnent pl an.

COW SSIONER LOUD: | just want to
ask a coupl e.

Good afternoon.

M5. TOBE: (Good afternoon.

COW SSI ONER LOUD:  How are you?

|  want to ask a couple of
gquestions about the actual project, and then
I f you could just on the map point out to ne
where this underground conduit is.

M5. TOBE: Ckay.

COW SSI ONER LOUD:  First, can you
just walk nme through the different |[ots that
we're tal king about and where the side yard
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woul d be?

M5. TOBE: Ckay.

COW SSI ONER LOUD:  And then where
this -- it's an underground Pepco conduit with

dead wires?

M5. TOBE: Live wres.

COMM SSI ONER LOUD:  Live wres.
kay. Al right. So go ahead and wal k ne
t hr ough.

M5. TOBE: GCkay. This is Lot 1
This is the lot Iine that borders our nei ghbor
to the left. Here are sone 20 feet probably
into the lot is the Pepco line. There's a
manhol e out here, and there's a manhol e at t he
rear of the property back here.

In five feet of that, the first
structure begins, or wwthin so nany feet.

Then Lot 2, that would be the one
that's in the mddle. So there is no side
yard requirenent, and then Lot 3 goes from
here over to the far lot |ine.

Wthin that space, there is an
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ei ght foot side yard. That's Lot 3.

COW SSI ONER JEFFRI ES: Excuse ne.
Are there four lots or three |ots?

M5. TOBE: Three.

MR. TOBE: There are three |ots.

COMM SSI ONER JEFFRIES:  Oh, so the
first ot where the conduit is, that is not an
actual |ot.

M5. TOBE: That is a part of Lot

1.

COW SSI ONER JEFFRI ES: kay,
great.

M5. TOBE: Because there will be
fee sinple houses. Each |lot will be deeded to
its owner, and so all of that will be Lot 1.

MR TOBE: And as it relates to
the four lots, originally there was five.
That was the plan. Wen we found out about
t he underground, we were trying to get wthin
the rules dealing with the underground with
four. Then we hear fromthe architect that
no, we can't do four. All you can do is three
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and really be in conpliance, and so we said
fine.

Then all of a sudden there was
this slight variance in floor to height that
required an additional tw feet. Wat do you
call that?

M5. TOBE: Side yard.

MR TOBE: Side yard that is
required i n a devel opnent, and that's where it
Is in terns of this special exception. That
wll require the variance.

COW SSIONER LOUD: | think |
understand a little bit better. You had to
push everything eastward because you were not
able to build at all on that lot --

MR. TOBE: Correct.

COW SSI ONER LOUD: -- that's on
the --

M5. TOBE: That portion of that
| ot, yes.

COMM SSI ONER LOUD:  And | think
you've answered this question in your
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pl eadings as well as testinony, but if that
under ground easenent were not there, what
woul d you have done with the lot right there?

M5. TOBE: We would have had four
16 foot w de townhones, and we woul d have
space to have themthat size and to bring them
further on this side so that we would have
what ever yard requirenent woul d be needed on
t he ot her side.

COW SSI ONER LQUD: Okay. So
effectively you're trying to recapture your
costs through three available lots to build on
now i nstead of the originally planned four.

MR TOBE: Five.

COW SSI ONER LOUD:  Five? Well
it sounds |ike four.

MR TOBE: It was originally five.

M5. TOBE: W did have one in the
back here detached.

COW SSI ONER LOUD: I n the rear.
Ckay. Al right. Thank you.

COW SSI ONER DETTMAN:  Madam
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Chai r.

CHAI RPERSON M LLER:  Yes.

COMM SSI ONER DETTMAN:  May | have
a couple of questions for clarification?

The first question relates to the
side yard, and it's just for my own curiosity.
The property imediately to the -- | ooking at
the front of your building it would be to the
right; is that building built tothe lot Iine?

MS. TOBE: No.

COMM SSI ONER DETTMAN:  It's not?
TOBE: No.

TOBE: No.

TOBE: |It's a large side yard.

2 5 2 D

TOBE: It's a huge side yard.
COW SSI ONER DETTMAN:  So you're
proposi ng an eight foot side yard on your
property and then maybe a little bit of space
exi sts between the property |ine and t he next
bui | di ng?
MR TOBE: Oh, a |ot of space.

COW SSI ONER DETTMAN:.  Okay. The
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| ast coupl e of questions | have relate to the
hei ght of the buil ding, the proposed heights.
I"'m |looking at one of your subm ssions,
Exhibit 28, and I'm looking at the front
el evation, and this is the | ast exhibit or the
| ast subm ssion that you have with the
proposed heights |abeled onit. And it |ooks
to ne that the basenent neasuring fromthe
ground has a height of four and a half feet.

And | believe according to the
regs. if it's above four feet, in Chapter 4,
if it's above four feet it would contribute to
the height of the building. So the regs. say
40 feet or three stories, and the way this
plan is reading it looks like it's a four
story structure.

M5. TOBE: So you're saying if
it's four and a half feet it contributes to
it?

COW SSIONER  DETTMAN:  That's
right.

V5. TOBE: If it's less than four
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feet it doesn't.

COW SSI ONER DETTMAN:  That's
right.

M5. TOBE: So we would need to
clarify it, what that height is.

COW SSI ONER DETTMAN:  Correct.
s that a basenent unit? |s there a basenent
unit?

M5. TOBE: Yes.

COMM SSI ONER DETTMAN:  So how far
does t he basenent unit extend above the grade?
And what the regs. say is that if it's above
four feet, it would be added to the hei ght of
the structure.

M5. TOBE: | can't answer that.

COW SSI ONER DETTMAN:  Ckay.

MR TOBE: Let ne see.

COW SSI ONER JEFFRIES: So in
going along wth Board Menber Dettman's
comments, |' mcurious about what the di nensi on
is for the dornmer at the top. And again, |
think just trying to get a sense of what is
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the height of this building, and I think the
other thing that Board Menber Dettman
comented on, and it woul d have been hel pful

to nme, i s when you're doi ng these things, you
really need to put it in context. You know,

we need to see the next door structures and so
forth.

Mostly |I'm just seeing the site
plan, and that's good, but it could be very
hel pful, you know, just in the future just
putting the next door buildings in place so
that we get a sense of just the general
cont ext.

M5. TOBE: |If you look at the
pictures that were submtted --

COW SSI ONER JEFFRI ES:  Yeah

M5. TOBE: ~-- this is the side
that we're requesting a variance.

COW SSI ONER JEFFRI ES: You know,
| realize that. I'mjust in terns of just
illustrations, architectural illustrations,
but thank you.
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VI CE CHAI RPERSON ETHERLY:  See,
unfortunately, for sonme of ny colleagues --
this is nme over here chimng in -- sonme of ny
col | eagues don't have the bl essings of having
been into Ward 8 as frequently as | do. M
col | eagues know that any tine there's a case
vaguel y cl ose to Bal |l ou Seni or H gh School, ny
alm mater, | have to nention that, but | do
have sone famliarity with the street. So |
have a sense of kind of that area.

But M. Jeffries' question is
hel pful in terns of know ng what | know about
ki nd of the nei ghboring nei ghborhood and, in
particul ar, having visited M. D xon's pl ace.
I'm famliar wth kind of how big that
structure is and the side yards around it.

But |I'm kind of struggling trying
to get a sense of how close does this get to
his particular property. So, again, the
context piece would be hel pful.

But com ng back to M. --

COW SSI ONER JEFFRI ES: Jeffri es.
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VI CE CHAI RPERSON ETHERLY: Thank

you.

-- M. Jeffries' question, trying
to get a sense of what's -- | just love to
kind of needle himat tines -- trying to get

a sense of what's happening with those dorners
woul d be very hel pful on that height issue
that M. Dettman rai sed.

M5. TOBE: Ckay.

COW SSI ONER JEFFRIES: So, M.
Etherly, that was a disclosure?

(Laughter.)

VI CE CHAlI RPERSON ETHERLY: No, not
at all. I'"mnot using any of that outside
know edge in this particular case here, but,
again, just acknow edgi ng the shortcom ng of
nmy coll eagues. You know, they just aren't
bl essed with being in Ward 8 as nuch as | have
grown up there, went to school there.

There we go.

M5. TOBE: But there are anple
side yards, the other houses, the adjoining
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houses.

VI CE CHAI RPERSON ETHERLY: But in
terms of what's happening with that dornmer
area upstairs --

M5. TOBE: Wth the dornmer area |
can't -- | can't give any nore information on
It now.

VI CE CHAI RPERSON ETHERLY: Cot
you. |Is that livable? |Is that Iivable or
usabl e space upstairs?

M5. TOBE: No.

VI CE CHAI RPERSON ETHERLY: It's
just essentially architectural.

M5. TOBE: It's architectural, and
there's a setback because the rear deck takes
a good portion of that in the back.

VI CE CHAI RPERSON ETHERLY: Ckay.

M5. TOBE: And then that is to
give it the architectural appearance in the
front.

VICE CHAI RPERSON ETHERLY: Cot
you.
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MR, TOBE: (Speaking from an
unm ked | ocation.)

CHAl RPERSON M LLER: | don't know
I f they got you. Did you get hinf? No.

You have to be on a mcrophone to
get into the record.

MR TOBE: It's just architectural
design for conformty to try to keep in
context of the designs in the city.

M5. TOBE: W could probably neet
the requirenent by making it a flat roof, but
It would certainly lose alot of its aesthetic
appeal .

COW SSI ONER JEFFRIES: [|I'm
certainly not |ooking for you to get rid of
the dornmer. It's just really, you know,
maki ng certain that the Board is cl ear about
what the height of this building is and bei ng
cl ear about whet her we've got a cellar here or
an actual floor on the ground |evel and so
forth.

M5. TOBE: That's just a dorner.
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It's not |ivable space.

COW SSI ONER JEFFRI ES:  (Okay.

CHAI RPERSON M LLER:  Any ot her
guestions right now?

(No response.)

CHAI RPERSON M LLER: Do you have
anything further right now?

M5. TOBE: No, | do not.

CHAI RPERSON M LLER:  Okay. Does
t he ANC have any questions for the Applicant?

MR.  KEARNEY: (oing on record,
Madam Chair, we took on two occasions,
Tuesday, Septenber 4th at our public neeting,
as well as on --

CHAl RPERSON M LLER:  Wait. | hate
to do this, but we have this process where the
Appl i cant goes first and then if there are any
gquestions you can ask questions, and then we
goto Ofice of Planning and then we go to the
ANC for your thing. So if you're about to,
you know, talk about your position and stuff,
you can wait. You should wait until after
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O fice of Planning.

But if you had a question based on
Applicant's presentation, you could offer --

MR. KEARNEY: We have no questions
ri ght now, Madam Chair.

CHAI RPERSON M LLER: Ckay. So
we'll get back to you.

MR. KEARNEY: Thank you.

CHAI RPERSON M LLER: So that we
stay in the right order.

Good norning, M. Martin.

MR RICE:. Good norning again. M
name 1Is Stephen Rice with the Ofice of
Pl anni ng.

CHAI RPERSON M LLER  Sorry. |
mean M. Rice.

MR RICE:. So many Stephens.

The O fice of Pl anni ng does
support approval for this special exception
and the variance. | think one thing that
should be noted is that there's a two-story
property on the site nowthat wll be
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denol i shed and replaced with the three story,
three unit row houses.

This project does have history.
We've met with Brenda several times. Well,
|"ve spoken with her several tines, and |'ve
met with her.

The original plan was, of course,
to do five units, and that was reduced to four
and now three due to the Pepco easenent
si tuati on.

The O fice of Planning does not
have any obj ecti ons to the bui | di ng
arrangenent, but does believe that the side
yard relief is needed, and this was sort of a
revelation to wus, too, and | think the
confusion or the m sunderstanding surfaced
fromthe fact that the regs. say that eight
feet of width is needed at m ni rum and |
t hi nk that was probably m sunderstood as that
was the bare mninum but it is al so based on
t he hei ght of the building.

So since the height of the
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building is essentially 40 feet, those three
I nches -- well, there's three i nches per foot.
So it results into ten feet of wdth that's
needed, and that was sonmething that | don't
think we -- the Applicant sort of picked up
initially, and we didn't have any issues with
that. |[In fact, the uniqueness or the
situation that causes the need for this side
yard relief is due to sonething that's beyond
the Applicant's control.

And we do think, given the sort of
narrowness of those units already, they were
reduced from1l6 feet to 15 and a quarter, that
I f she were to nmake it any narrower, it would
be a hardship to the Applicant, especially
given that, you know, the original plan was to
do five units.

And t hat you know, strict
application would not result in any, you know,
substantial detrinent to the public good.

Adequat e recreation space wll be
provided to all of the units. Al three units
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have rear yards plus the terrace space on the
third floors. Proper |andscaping is proposed
that you can see in the details of the

dr awi ngs.

The Applicant does neet the one-
to-one parking requirenent. In fact, two
par ki ng spaces will be provi ded for each unit.

The conp. plan map does designate
this area as a noderate density residentia
area, and this project is not inconsistent
with that designation.

The proposal is also consistent
with the nei ghborhood infield devel opnent and
the infield housing developnent policies
outlined in the conp. plan for this area.

The O fice of Planning did receive
a letter, a witten statenent from DPDCPS
stating that the |ocal nei ghborhood schools
woul d be able to absorb any possi bl e student
that would live in these units. At the tine
of drafting nmy report, |I had not received

letters fromthe ANC, but we do know t hat ANC-
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8A does support the application, and | had not
received any statenents from any other
agencies at the tinme, but DDOI does support.

And | would also say although,
DDOT didn't nmake note of the variance that's
needed, in this case | don't think it would
change their opinion about supporting this
project. | think that's sonething that shoul d
be noted based on the question that you had
asked earlier.

So the Applicant has net the
burden of proof pursuant to Section 353, and
the O fice of Planning does support also the
needed variance for the side yard relief.

Thanks.

CHAI RPERSON M LLER | wanted to
ask you, M. Rice, just toclarify. You know,
M. Dettman brought up the point that this was
a basenment, not a cellar, because of the
height. It's over four feet. And in your
report | think that it is described as three
stories plus basenent anyway.
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So | just want to clarify that
there's no problemw th the nunber of stories,
whether it's considered four stories or three
stories plus basenent in this zoned district.

MR  RICE No, the office of

pl anni ng does not have any issues with the

stories or inthis case the height. In fact,
the dornmers -- and | know you were asking
about the cellars -- the dorners will not be

occupi abl e space, as you can see fromthe side
el evations. They're only to serve as
aesthetic, visual benefits to the structure.

But the Ofice of Planning does
not have any issues with the stories.

CHAI RPERSON M LLER: Is it your
point, M. R ce, that it's not -- that areais
not counted towards the hei ght of the building
If it's not usable space? It's attic space or
sonething like that that's not counted or
what ?

MR RICE It shouldn't be counted
because it's --
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CHAI RPERSON M LLER:  Architectural
detail or what is it?

MR, RICE. Architectural detail
because it's not -- it's clearly not space
t hat can be used.

COW SSI ONER JEFFRIES: |s that
accur at e?

IVS. MONROE: |I'mtrying to
understand this. It seens to ne that -- are
you tal king about the height of buildings,
architectural enbellishnments kind of thing?
The hei ght of buil dings, are you tal ki ng about
under the regqul ati ons?

CHAlI RPERSON M LLER:  The
regul ation, | think, as to how we neasure,
what's neasur ed.

COW SSI ONER JEFFRIES: How we
nmeasur e.

CHAI RPERSON M LLER  What's
I ncl uded in the height.

COW SSI ONER JEFFRIES: | nean,
goi ng on what M. R ce has said, then we woul d
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be taking a dinension fromthe ground to the
top of what's usabl e space onthe third fl oor,
and ny question was do you count what one

m ght consi der an architectural enbellishnent
wth the dormer? |[|s that counted in terns of
determ ni ng buil di ng hei ght.

M5. MONROE: Well, what it says
here is this is the definition. The vertical
di stance neasured fromthe |evel of the curb
opposite the mddle of the front of the
bui l ding to the highest point of the roof or
par apet, whi ch I woul d I ncl ude any
architectural type of, you know, attraction.

VWhether it's usable, that's kind
of a different issue, habitable space, attic
space. That's an interior issue, but | think
It would be included in height.

COW SSI ONER JEFFRI ES: Excuse ne.

MR TOBE: [|I'mtrying to get
educated in this process also. So the dorner
woul d be considered a part of the roof is

what - -
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COMWM SSI ONER JEFFRIES: It woul d
be in ternms of neasuring the height of the
bui Il ding -- you woul d i ncl ude t he peak of that
dormer as part of determining that's --

M5. MONROE: Let ne interject.
M. Rice my be right. It says in the next
par agr aph - -

CHAI RPERSON M LLER: Ms. Monr oe,
where are you reading fromexactly?

M5. MONRCE: I'msorry. The
definition of building height, height of the
bui | di ng.

CHAlI RPERSON M LLER  Under
bui | di ng.

M5. MONRCE: And we're in the
District wth a 40-foot height limt, and it
specifies in those districts in which the
hei ght of the buildingis limted to 40 feet,
the height of the building my be neasured
fromthe finished grade at the mddle of the
front of the building to the ceiling of the
top story.
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COWMM SSI ONER JEFFRI ES:  Ah, okay.

M5. MONRCE: Which would then
corroborate what you said. It |eaves out --

MR RICE: Oh, great. Wat's the
section? Could you give ne the section
nunber ?

M5. MONROE: It is actually not a
section. It is "building, height of."

CHAI RPERSON M LLER:  Look under B
I nstead of H, building, coma, height of.

M5. MONROE: It's 199.

MR RICE Oh, great, great.

M5. MONROE: But | do want to
poi nt out that doesn't negate the story i ssue.

COW SSI ONER JEFFRIES: Ch, no
no, no, no. That was going to be ny next
question for M. Rice, and that is you were
very confident about the ground floor -- |
mean t hat being a basenent or being a cellar,
| guess.

CHAI RPERSON M LLER:  No. |I'm
sorry. | didn't get that inpression. | nean,
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| think he said it was a basenent and three
stories, but that was allowable in this zone.

MR. RICE: That's ny
under st andi ng.

COW SSI ONER JEFFRIES: So the
di nensi on between ground fl oor and the top --
|l et ne just be clear here.

(Pause in proceedings.)

CHAl RPERSON M LLER. Ckay. Hold
on one mnute. W're just checking the regs.
on this.

Ckay. What the Board was doi ng
was j ust checking the regul ati ons with respect
to height and stories. Pardon ne? The
regul ations? W can give you a copy of that.

Ch, okay. There is Section 400. 1,
has a chart init, and it says that the
maxi mum hei ght for this District, as well as
sone others, but this is the R5-A district;
It says, "Mxinmum height, 40," which is what
we've been working with, and then it says
"stories, three." And the rule as we
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understand it is that it counts as a story if
t he basenment exceeds four feet.

Wll, maybe sonebody el se can
explain it better, but the issue here then is
Is there al so then sonet hing that either needs
to change or needs relief. That's what we're
| ooki ng at.

COW SSI ONER JEFFRI ES: Yeah, and
you know, | live in an R-5-A and all of the
bui | dings are nonconformng for this very
reason, you know. | nean, it's fairly
typical, but, MadamChair, are you sayi ng t hat
there mght need to be -- | nean, what are we
saying? |If in fact this is a four story --

CHAI RPERSON M LLER Al I'm
really saying is that if it's not in
conpliance with the regul ation, then either,
one, you could change your draw ngs or
whatever, or if that's a great practical
difficulty, again, that's the sane situation
as the side yard. Then you would be adding
variance relief for an additional story,
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correct?

What ever is not in accordance with
the regqgul ati on.

COW SSI ONER JEFFRI ES: But, Madam
Chair, <could they not sonehow alter the
basenent unit w thout screw ng around with t he
drawi ng? Because | think the buildings are
actually quite handsone. |Is there sone other
way ?

I nmean, it's just one
configuration here.

MR R CE Yeah, and it seens
really mninmum because the ground fl oor
appears to be four and a half feet and the

threshold is four feet. So hopefully possibly

I f you --

COW SSI ONER JEFFRI ES: An
enbanknent .

MR RICE -- you know, drain that
half a foot or sonmething. | don't know if

that's an option, but it seens |ike the nost

reasonabl e way to solve this.
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CHAI RPERSON M LLER:  Coul d you get
on a m crophone?

M5. TOBE: -- necessitate our
having to --

VI CE CHAI RPERSON ETHERLY: Revi se
your pl ans.

M5. TOBE: And cone back at a
| ater date. Just how nmuch tinme are we talking
about ?

CHAI RPERSON M LLER:  No. You
don't necessarily have to cone back for a
heari ng. | mean, we had this in a case
earlier this norning. |f you plans need to be
revised in accordance with what goes on here
today, that you could just revise your plans,
and then we'll issue our decision based on the
revised plans. You won't need to have anot her
heari ng.

M5. TOBE: As long as it doesn't
exceed four feet.

MR, TOBE: The basenent is not
above the ground four feet.
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MR RICE Correct.

VI CE CHAI RPERSON ETHERLY:  You' ve
got it. As we |ook at the el evations, your
ground fl oor elevation reads four and a half
feet, at least the one I'mlooking at. So
when you look at the elevation here, the
ground floor reads four and a half feet in
hei ght .

Soif that's the case, then it has
to be counted as a story, which would nmake
your structures four stories instead of three.
So --

COW SSI ONER JEFFRIES: which is
not conform ng.

VI CE CHAI RPERSON ETHERLY: Wi ch
I s nonconformng, and i f you wanted to keep it
t hat way, that woul d requi re anot her vari ance.
So it would be an additional test.

IVB. TOBE: Could the Board
consi der that variance today?

VI CE CHAlI RPERSON ETHERLY: Wl |,
as the chair indicated earlier, variance test
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Is very difficult. 1t means arguing in the
sane way you argued the side yard vari ance,
you' d have to argue what -- you know, you'd
have to make the case for why you need that
addi ti onal story.

So it makes it -- | hate to use
words -- tougher or harder, but it's another
test that you would have to satisfy.

As the Applicant -- and | want to
be very careful because the Board doesn't get
this far into guidance -- but it's your option
to consider that and take that course or --
and the Board is not telling you to change it
and make it shorter -- that's an option, too.

But based on the drawi ngs, we're
identifying this additional | ssue, four
stories instead of three, and as the Chair
I ndi cated, 400.1, which is the section, says
that only three stories are applicable inthis
ar ea.

VR TOBE: I"'mstill alittle

confused. The ground floor, second floor, and
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third floor constitute three stories, right?

COW SS|I ONER JEFFRI ES: The first,
t he second, and the --

MR TOBE: And the ground floor
can't be how tall?

MR. RICE: The basenent.

MR TOBE: Oh, the basement.
We're dealing with the basenent.

COW SSI ONER JEFFRIES: Right,
right. W're dealing with the basenent.
Yeah, we're looking at the basenent as a
story, as an additional story, and as if we
count that as an additional story, you' ve got
four stories, which is nonconformng to an R-
5-A, which would nean you'd have to cone and,
you know, notice, go through another hurdle to
deal with in terns of seeking relief.

VI CE CHAI RPERSON ETHERLY: And the
reason it's a story, the reason the basenent
IS a story is because it's at four and a half
feet above the ground.

MR TOBE: | nstead of four.
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VI CE CHAI RPERSON ETHERLY: So if
t he basenment were shorter --

COW SSI ONER JEFFRI ES: But Madam
she knows. She understands, | think.

COW SSI ONER JEFFRIES: Ckay. |
understand. [I've got it. So I think we
normal ly don't like tell you exactly where to
go and what to do. | think that between
nysel f and Board Menber Etherly, we've thrown
sone things out, but you know, it's your cal
in terns of howyou want to address the issue.

But there's an easier way to do it
and a harder way.

M5. TOBE: Do we do that now?
VWhat we would |like to do, what we would |i ke
for you to dois grant relief now, but if you
don't see fit to do that, we would like -- we
woul d nodi fy our plans for the six centers and
we could submt that, and it wouldn't require
a hearing. You would review it and cone to a
deci sion without a hearing?

CHAI RPERSON M LLER  Yeah. |
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mean, basically there are two choices, but as
we were saying the variance test you have to
explainwhy it's practically difficult for you
to conply, and so we've seen your case wWth
the side yard. Gkay? this new issue has cone
up, and it's a question of, you know, siX
I nches or so. Can you alter the basenent?

So if you wanted to nmake your
variance argunent today, you could, but you
recall that you have to say why that woul d be
difficult for you to do, and if you don't have
a strong argunent that way, what we're saying
Is that we've heard the whole case in genera
today, and if you're just going to cone into
conpliance we don't need to have a hearing on
that. You would just submt your revised
pl ans as soon as you can, and we woul d very
qui ckly issue our decision in this case. So
It wouldn't be a | ong del ay because you don't
need anot her heari ng.

MR TOBE: Very good.

COW SSI ONER JEFFRI ES: How f ast
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can you?

M5. TOBE: Probably within a week
to two weeks to have the plans redrawn.

COW SSI ONER JEFFRIES: | nean, |
think that, you know, given that Madam Chair
has stated that we can just |ook at the
drawi ngs, she gave you sone confort that, you
know, your case | ooks pretty good at this
point to us.

M5. TOBE: Al right.

VI CE CHAI RPERSON ETHERLY: And if
| may, Madam Chair, | nean, it perhaps goes
w t hout saying for the purposes of the ANC
representatives, clearly we run through a | ot
of stuff that has energed as we' ve gone
through the deliberation. | don't want to
t hrow anot her wench into the plan.

Qobviously the ANC i s now aware of
potential changes that may occur, you know.
To an extent, they're de mnims. | don't
want to downpl ay thembecause obvi ously you're
changi ng your structure potentially,
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considering that, but it's afairly demnims
pi ece, but | just wanted to nmake sure the ANC
was kind of clear on this direction that the
conversation has noved in and understand
what's kind of contenplated now.

MR MJHAMVAD: Yes, |I'mcrysta

clear, and | would argue the case. |'ml osing
two buildings. |'m spending nore noney,
| osi ng nore noney. | would argue the case for

a vari ance.

CHAl RPERSON M LLER: | guess --

MR MUHAMVAD: For a half inch, |
woul d argue the case.

COW SSI ONER JEFFRIES:  And |
really don't like RR5. | don't like R5, and
| aman alma mater with him

(Laughter.)

COW SSI ONER JEFFRIES: | don't
know i f that hel ps you.

CHAI RPERSON M LLER | guess |
want to nake a few points. One is if you
wanted to anend your application to add
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another variance, we would then consider
whet her that needed to be advertised or not.
kay? That would be the first, the threshold
t hi ng.

Then the second thing is you would
have to make the practical difficulty
argunent, which is different from the side
yard practical difficulty, and we woul d want
to hear fromOfice of Planning whether it
woul d be practically difficult to conply with
bringing that into conformnce.

So at this point, if you would
like to think about this a little | onger, we
could finish up the case here and then you
coul d decide on that.

M5. TOBE: Well, rather than have
it go --

CHAI RPERSON M LLER  What do you
want to do?

M5. TOBE: -- through nultiple
reviews again, we'll alter the plans.

CHAI RPERSON M LLER.  Ckay. Then
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you won't be needing any relief on that.
Correct. Good. Ckay.

COW SSI ONER JEFFRIES:  So you're
going to circle back with the Ofice of
Pl anni ng and figure out. GCkay. That's great.

CHAI RPERSON M LLER:  Again, Ofice
of Planning, you finished your presentation,
| think, or no?

MR. RICE: Yeah, that was pretty
much the sumof it.

CHAI RPERSON M LLER: Ckay. Are
there any other questions for the Ofice of
Pl anning fromthe Board nenbers?

(No response.)

CHAI RPERSON M LLER:  Any questi ons
fromthe Applicant to the Ofice of Planning
based on their report and testinony? Yes.

MR TOBE: W're going to change
these drawings to get the exception or to get
the variance or get both?

CHAI RPERSON M LLER: Ckay. W're
going to back up a little bit. Wat I
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understood was if you changed your docunents
to fall within the four feet for the basenent
hei ght of the ceiling, whatever, you wll be
in conpliance. You won't need any relief.

MR, TOBE: (Good.

CHAI RPERSON M LLER  You will be
I n conpliance.

MR TOBE: Ckay. | understand
t hat .

CHAl RPERSON M LLER:  Ckay.

M5. TOBE: And today you will do
t he consideration for the variance, the side
yard variance. You'll rule on that today?

CHAI RPERSON M LLER: | don't think
so. W can discuss that, but what | would say
is if we don't rule on that today, we wl|
rule onit expeditiously after you submt your
revised plans. That's nost |ikely what we
woul d do, which woul d be about the sane. It's
the sane ti ne because you woul dn't have orders
| ssued wth plans.

M5. TOBE: Well, | thought the
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reason for us not -- for us nodifying the
plans i s because it would basically close the
| ssue because we presented all of the
I nformation, nmade the case for the side yard
variance. So | don't see why there's no
closure to day. | nean, | can understand the
six foot difference, but --

MR TOBE: Six inches.

M5. TOBE: | nean six inch

difference, and we're agreeing to conply with

t hat .

If we resubmt those draw ngs and
that's the only issue is one thing. |If
everything is still open, then it's just
that --

CHAIl RPERSON M LLER: Let ne just
clarify this so that we haven't finished this
proceedi ng yet. Wen we finish today, the
record wll be closed except unless we hear
sonething that we haven't heard yet. The
record will be closed except to receive those
pl ans, peri od.
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Board wi thout the plans that we're approving.
So as soon as we get those plans, we wll
schedul e you for the next avail abl e date just
for our neeting to decide it. So there's no
delay. |Is that clear?

M5. TOBE: Yes.

CHAI RPERSON M LLER: Ckay. A
right. And do you have any questions for
Ofice of Planning?

MS. TOBE: No.

CHAI RPERSON M LLER:  CGkay. Does
the ANC have any questions for the Ofice of
Pl anni ng?

MR. KEARNEY: No, we don't, Madam
Chair.

CHAI RPERSON M LLER  Ckay. In
whi ch case let's turn to the ANC and hear from
you.

MR. KEARNEY: (Good afternoon, once
again. Paul Kearney, Comm ssioner 8A-05.

Madam Chair, we net in general
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sessi on on Tuesday, Septenber 4th, in which
Shannon Pl ace, LLCdid their presentation, and
there was enough questions anong the ANC in
attendance that we decided to table it and
meet in executive session to go through the
pl ans, and Shannon Pl ace, LLCresubmtted sone
ot her pl ans.

We went through all of those. W
| ooked at the vari ances, whi ch were request ed.
We voted to approve the variance at that tine,
and we submtted a letter on Septenber 18th.
| mailed it out to Richard Nero, Deputy
Director, the Board of Zoning Adjustnent.

At this tine we once again agree
with the plans to develop the said site with
t hree townhones, not five, nor four, and we
understand the problem wth the Pepco
easenent, which put the wench or the dil enmma
i n the devel opnent.

CHAI RPERSON M LLER: | was just a
little confused about your letter. D d you,
after you went into executive session, was
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there then a public neeting at which you
vot ed?

MR.  KEARNEY: No, we did not,
Madam Chair. At the public neeting, the first
public session, the nenbers of the community
were i nforned, as well as they asked
guestions, and actually they agreed. W were
the issue. The Comm ssion was the issue.
Sone of the nmenbers of the Commi ssion wanted
to see and understand nore. The public was
certainly in agreeance (phonetic) wth the
devel oper and what they wanted to do and the
pl ans that they had submtted.

So after our executive session and
everything was reveal ed during that tine, the
gquorumt hen agreed, voted and agreed to accept
and approve the variance.

CHAl RPERSON M LLER  Ckay. |
mean, the Board al ways cares what the ANC says
and listens to the ANC, but with respect to
the technical great weight requirenent, it is
nmy understanding that it needs to be voted in
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MR,  KEARNEY: Yes, that's our
understandi ng and our executive neeting is
open to the public and advertised as such.

VI CE CHAI RPERSON ETHERLY: | nean,
maybe just for clarification, occasionally --
well, not occasionally -- we wll oftentines
use the term nol ogy "executive session" which
for us nmeans we're back in the roomthere. So
for you when you took your vote, it was during
the course of a public neeting.

MR. KEARNEY: Correct.

VI CE CHAI RPERSON ETHERLY: Wi ch
had been noticed, and you had a quorum

MR, KEARNEY: Absolutely.

VI CE CHAI RPERSON ETHERLY: And you
voted to approve.

MR,  KEARNEY: Yes, absolutely,
absol utely.

VI CE CHAI RPERSON ETHERLY:
Under st ood.

CHAI RPERSON M LLER: So what's the
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difference? Wy do you say you voted in
executive session if you weren't at a public
meeti ng?

MR. KEARNEY: Madam Chair, maybe |
used the wong term nol ogy, but certainly in
all of our executive session neetings, they
are open to the public, and even though the
general neeting is called just that, the
general neeting, and our executive session
nmeeting is called just the executive session,
not for just the comm ssioners, but it is
definitely open to the public. So all of the
nmeetings are open to the public.

CHAI RPERSON M LLER: Al'l of the
nmeetings are open to the public, but are they
all necessarily noticed to the public? For
I nstance, if you have an executive neeting,
it's open, but do you, you know, post it on
the Internet, et cetera? You do?

MR, KEARNEY: Yes, Madam Chair.

CHAI RPERSON M LLER:  So what's the
difference? OCh, you don't have --
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MR, KEARNEY: 1'Il let the chair
answer that.

CHAI RPERSON M LLER:  Ckay.

MR. MJUHAMVAD: For the executive
session, we actually plan for the next neeting
for the public and nmake the agenda.

CHAI RPERSON M LLER:  So okay. Let
me ask you this then just to get specific
here. Wth respect to this vote on this issue
on this application, was that publicly noted
to the public, general public, that you woul d
be taking a vote on this?

MR. KEARNEY: Yes.

CHAI RPERSON M LLER  Oh, okay.
Thank you.

MR. MUHAMVAD: And since the ANCs
al ways cone for things that they're against,
we made it our business to cone for sonething
that we were for instead of having the norm

MR. KEARNEY: Thank you.

MR MJUHAMVAD: |'msure you're
used to the norm
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COMM SSI ONER JEFFRI ES:  So not ed.

MR MUHAMVAD: And since you have
t hat great asset, M. Dettnman, who brought out
this, so he's a real credit to your Board.

CHAl RPERSON M LLER: We're very
happy to have hi mon board, yes.

Ckay. Any questions? Any
questions for the ANC from Board nenbers?

(No response.)

CHAI RPERSON M LLER: From t he
Appl i cant ?

(No response.)

CHAI RPERSON M LLER: Ckay. |Is
t here anybody el se here in the audi ence that's
here to testify either in support or
opposition to this application?

(No response.)

CHAI RPERSON M LLER:  CGkay. Does
the Applicant have any final closing renmarks
they'd |li ke to nmake?

M5. TOBE: W're glad that you
have approved the variance and that this
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foll owup issue wll be handl ed expeditiously,

and | don't know if we'll receive a witten

notice or not, but it's my understandi ng that

we are to provide you with drawi ngs. You | ook
puzzled. Did | say --

CHAI RPERSON M LLER:  |I'msorry. |
don't know if | heard you correctly, but we
didn't nmake any deci sions yet today.

M5. TOBE: Ckay.

CHAl RPERSON M LLER.  But | think
you've gotten sonewhat of a favorable
response, but what |'ve said was and we'l|l
give you a date or you can tell us when you
can provide the revised draw ngs that
basically the record is closed, except for
your revised drawings, which wll show
conpliance with the regul ation affecting the
stories.

And then the Board wll soon
thereafter schedule this ~case for our
del i berati on.

M5. TOBE: GCkay. Now, it was ny
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understanding we have to be at one of your
meet i ngs.

CHAI RPERSON M LLER:  No, you do
not have to be at the neeting, though we are
-- when | say that, we're Wbcast |ive, which
means if you want to listen to our
del i beration on your case, you can go to the
Zoning Wbsite and listen or you could cone
here. W'Ill give you notice as to when that
woul d be, and that woul d be very shortly after
you submt the revised pl ans because any order
that we'll issue wll go wth the plans. The
pl ans, you know - -

M5. TOBE: Ckay.

CHAI RPERSON M LLER:  -- those are
the plans we're approving, and that's why we
woul d be waiting for your revised plans.

M5. TOBE: So if we get themto
you within a week, it's conceivable that we
could -- it could be -- your decision woul d be
made within two weeks from now?

CHAI RPERSON M LLER:  Okay. Wat
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our cal endar and set a date for our decision
maki ng t oday.

M5. TOBE: (kay.

CHAI RPERSON M LLER:  And you tel
us when you're going to have the plans in, and
then we're going to tell you. GCkay. W're
going to |l ook at our calendar. W've got
those plans in hand. Then we're going to
deci de your case on either, you know, which
Tuesday thereafter.

M5. TOBE: G ve us a week.

CHAI RPERSON M LLER: It's up to
you. Do you want a week? Do you want two
weeks?

M5. TOBE: A week.

CHAI RPERSON M LLER A week.
Ckay. And now we're just going to | ook at our
cal endar and decide the date for your
deci si on.

M5. TOBE: Ckay. Thank you.

(Pause in proceedings.)
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CHAI RPERSON M LLER: Ckay. W
want to ask you one thing. This is a pretty
sinple change in the plans, you know, from
what we're expecting. Six inches are going to
cone off. If you were able to have -- provide
that to the Board, the Ofice of Zoning by
Monday, we have a decision neeting schedul ed
for the follow ng Tuesday. W could decide it
next Tuesday.

If that's pushing you too nuch,
we'll set it off for another Tuesday, but |
wanted to give you that option.

M5. TOBE: |I'mnot sure that | can
make that option, but could we take that one
and if we don't make it nmake the next?

CHAI RPERSON M LLER  Yeah. What
you can do is we'll tentatively put it on the
cal endar for next Tuesday.

M5. TOBE: Ckay.

CHAI RPERSON M LLER:  If there's a
problem just let M. My know, Ofice of
Zoni ng, when they would be com ng in, and then

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

105

we'll reschedule it. So we'll announce it
next Tuesday as to the date it's going to be
rescheduled. It may be for the follow ng
Tuesday, but it may -- | don't know. W have
to | ook at our cal endar and nmake sure that we
have tinme to do it.

M5. TOBE: (kay.

MR TOBE: Just if you receive it

by Friday?
CHAI RPERSON M LLER:  Monday.
MR TOBE: Mnday? Onh, great.
CHAI RPERSON M LLER  Monday,
because we think this is pretty -- it's pretty

sinple. W just have to have it.

M5. TOBE: Wonderful.

CHAI RPERSON M LLER: O herw se
we'll put it off again.

M5. TOBE: Ckay.

CHAI RPERSON M LLER:  But we'd Ii ke
to get this noving as quickly as possible.

M5. TOBE: We woul d, too.

(Laughter.)
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M5. TOBE: Yes. Thank you very
much.

CHAI RPERSON M LLER: Okay. Thank
you.

Ms. Bailey, do we have anything
el se on the agenda for this norning?

MS. BAI LEY: No, Madam Chair

CHAI RPERSON M LLER: Okay. W
wll return then in an hour, approxinmately
1: 30.

(Whereupon, at 12:36 p.m, the
public neeting was recessed for |lunch, to

reconvene at 1:30 p.m, the sane day.)
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AFTERNOON SESS|I ON

(2:06 p.m)

CHAlI RPERSON MLLER  Good
afternoon. This hearing wll please cone to
or der.

Thi s Is the Septenber 25t h
afternoon public hearing of the Board of
Zoni ng Adj ust nent of the District of Col unbi a.

My nanme is Ruthanne Mller. |I'm
the Chair of the BZA. To ny right is M.
Curtis Etherly, who is the Vice Chair, and
next to himis M. Geg Jeffries, who is a
menber of the Zoning Comm ssion. To ny left
Is M. Marc Loud, mayoral appoi ntee, and next
to hi ml' mhappy to wel cone Shane Dettnan, who
I s our new nenber representing NCPC, and next
to himis M. difford My of the Ofice of
Zoning and Beverly Bailey, Ofice of Zoning.

Copi es of today's hearing agenda
are available to you and are |ocated to ny
left in the wall bin near the door.

Pl ease be awar e that this
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proceeding is being recorded by a court
reporter and IS al so Webcast l'ive.
Accordingly, we nmust ask you to refrain from
any disruptive noises or actions in the
hearing room

When presenting information to the
Board, please turn on and speak into the
m cr ophone, first stating your nane and hone
address. \Wien you're finished speaking,
pl ease turn your m crophone off so that your
m cr ophone is no | onger picking up sound or
backgr ound noi se.

All persons planning to testify
either in favor or in opposition are to fil
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the wtness tables. Upon com ng
forward to speak to the Board, please give
both cards to the reporter sitting to ny
right.

The order of procedure for special
exceptions and variances is, one, statenent
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and wi tnesses of the Applicant;

Two, governnent reports, including
Ofice of Planning, Departnent of Public
Wr ks, DDOT, et cetera,;

Three, report of the Advisory
Nei ghbor hood Comm ssi on;

Four, parties or persons in
support;

Fi ve, parties or persons in
opposi ti on;

Si X, closing remarks by the
Appl i cant.

Pursuant to Sections 3117.4 and
3117.5, the following tine constraints wll be
mai nt ai ned. The Applicant/ Appel |l ant, persons
and parties, except an ANC, in support,
I ncl udi ng wi tnesses, 60 m nutes collectively.
Appel | ees, persons and parties, except an ANC,
I n opposition, including wtnesses, 60 m nutes
col lectively. Individuals, three m nutes.

These time restraints do not
I ncl ude cross-exam nation and/or questions
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from the Board. Cross-exam nation of
wtnesses is permtted by the applicant or
parties.

The ANC within which the property
Is located is automatically a party in a
speci al exception or variance case.

Not hi ng prohibits the Board from
pl aci ng reasonabl e restrictions on cross-
exam nati on, including tinme I|imts and
limtations onthe scope of cross-exam nati on.

The record will be closed at the
conclusion of each -case, except for any
materi al specifically requested by the Board.
The Board and the staff wll specify at the
end of the hearing exactly what is expected
and the date when the persons nust submt the
evidence to the Ofice of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshi ne Act requires that the
public hearing in each case be held in the
open before the public. The Board may,
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consistent wthits rules of procedure and t he
Sunshi ne Act, enter executive session during
or after the public hearing on a case for
pur poses of reviewing the record or
del i berating on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the nenbers of the Board in
conversati on.

Pl ease turn off all beepers and
cell phones at this tinme so as not to disrupt
t hese proceedi ngs.

The Board will make every effort
to conclude the public hearing as near as
possible to 6:00 p.m |[|f the afternoon cases
are not conpleted at 6:00 p.m, the Board w ||
recess whether it can conplete the pending
case or cases remaining on the agenda.

At this tinme the Board wll now
consider any prelimnary matters. Prelimnary
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matters are those that relate to whether a
case wll or should be heard today, such as
requests for postponenment, continuance or
w thdrawal or whether proper and adequate
notice of the hearing has been given.

If you are not prepared to go
forward with a case today or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter

Does t he staff have any
prelimnary matters?

MS. BAI LEY: Madam Chair, nenbers
of the Board, to everyone good afternoon.
Yes, and it concerns Application No. 17653.
There is a request for this case to be
post poned until January of 2008. It was
originally discussed by the Board on Sept enber
11t h, 2007.

CHAl RPERSON M LLER:  Thank you.

Yes, are you here on that case?
Yes, okay. Wiy don't you just take a seat and
just introduce yourself for the record. Ckay.
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COMM SSI ONER JEFFRIES:  Turn the
m c on, please.

M5. PRAVETI: And we indicated at
that point that we were still going back and
forth wwth the H storic Review Board, and we
are still in that process, and we're expecting
that's going to take sone tine.

COW SSI ONER JEFFRI ES: Excuse ne.
|"msorry. Can you restate your nane?

M5. PRAVETI: |'m Donna Praveti.
Sorry. |'mone of the owners, property
owners.

CHAI RPERSON M LLER: W renenber
your case. So | gather there's no opposition
to your request for continuance. Ckay.

And | believe that your paper said
sonething |ike January 2008; is that correct?

MS. PRAVETI: Yes.

CHAl RPERSON M LLER:  Ckay, and we
actually are scheduled, | think, through
March, but we will see where we can fit you

in. W'Ill do that right now.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

114

M5. PRAVETI: Ckay.

CHAl RPERSON M LLER  We'll do it
right now So hold on a m nute.

M. My, do you have a date?

MR, MOY: M suggestion for the
Board woul d be, w thout inpacting the regular
schedul ed dates, the earliest being February
12th. In the afternoon we have two vari ance
type cases, but | think this may fit on the
afternoon of February 12th as the first
opti on.

After that we're | ooki ng at March,
and if we're looking at March | would say --
MS. PRAVETI: Can |?

CHAI RPERSON M LLER:  Can you even
do the 12th?

MS. PRAVETI : | can, and can |
just sort of say sonething?

CHAl RPERSON M LLER:  Ckay.

M5. PRAVETI: | nean just | ast
week we just sort of indicated that there's no
opposition, and so it would be really quick.
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| nmean, the expectation is that it would be a
very qui ck case.

CHAI RPERSON M LLER: Ri ght, okay.
| think for that reason then, the 12 okay with
t he Boar d?

kay. So we'll slide you into the
12t h, and that would be in the afternoon. Am
| correct, M. My?

MR MOY: Yes, ma'am That woul d
be the third case in the afternoon.

CHAI RPERSON M LLER:  Ckay. Ckay.
W are just consulting, whether to put you
first instead of third. Since as you
represented yours should be very quick, |
think we're going to put you first in the
af ternoon. Ckay?

MS. PRAVETI: Ckay.

CHAI RPERSON M LLER: So that's at
one o' cl ock.

M5. PRAVETI: Thank you very nuch.

CHAl RPERSON M LLER: Ckay. Thank
you.
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Ms. Bailey, am | «correct that
that's all for prelimnary matters at | east?
We only have one other case in the afternoon
anyway.

M5. BAILEY: Just one other case
and swearing in the wtnesses.

CHAI RPERSON M LLER: Okay. So why
don't you swear in the w tnesses?

Anyone here who is going to be
testifying either in support or opposition in
the application today, please rise and M.
Bailey wll adm nister the oath.

M5. BAILEY: Wuld you pl ease
rai se your right hand?

(Whereupon, the wtnesses were
duly sworn.)

MS. BAILEY: Thank you.

Appl i cation No. 17656 of Alley Cat
Mews, LLC, pursuant to 11 DCMR 3103.2, for a
variance to allow the construction of a
detached single famly dwelling on an alley
| ot that does not directly abut an alley that
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Is at least 30 feet in width and not directly
accessi ble froma public street along an al |l ey
or allies of not less than 30 feet in w dth,
under Subsection 2507.2. The property is
zoned R-1-B on an alley lot at the rear of
Reno Road, Chevy Chase Parkway, and Harrison

Street, NW It is also known as Square 1877,

Lot 37.
CHAI RPERSON M LLER:  Thank you.
Wuld the parties in the case
pl ease cone forward? | know we have sone

party applicants, too.

First of all, | want the parties
to introduce yourselves first and then we'l]|
deal with party status. You're all one party;
Is that correct? GCkay. Wy don't you just
start introducing yourselves for the record.

MR HUGHES: Good afternoon, Madam
Chair. For the record, ny nane is Dennis
Hughes wth the firm of Holland and Kni ght,
LLP, joined today by Jeff Johnson of Hol |l and

and Kni ght.
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Do you want nme to introduce our
teamor just that's the party?

CHAI RPERSON M LLER: | think you
can wait for your team when you put on your
case.

MR, HUGHES: Okay. And we're here
on behalf of Kenneth Wodring, who is the
contract purchaser of the property fromAlley
Cat Mews, LLC

CHAI RPERSON M LLER:  Ckay. Now, |
see M. Nettler is here. He's representing a
party applicant. Wy don't you cone to the
t abl e?

I'"'m wondering if we're going to
have room for all of the Applicant people in
the --

MR. NETTLER: | think there are
only two other who --

CHAI RPERSON M LLER:  Two ot her
party Applicants?

MR.  NETTLER  -- have party
status, right.
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CHAI RPERSON M LLER.  CGkay. Then
they're fine. GCkay. Wy don't you all cone
to the table then and we' Il take you one at a
tinme.

Okay. | think we have three party
status applications; is that correct? Ckay.
Wiy don't we start with you, M. Nettler,
because you are representing severa
I ndi vi dual s?

MR. NETTLER  Correct.

CHAl RPERSON M LLER: Ckay. Could
you introduce yourself and then who you're
representi ng?

MR NETTLER My nane is Richard
Nettl er. ["'mwith the law firm of Arent Fox,
and as | said, in our application request for
party status, we represent both an entity
call ed Greenpeace Park, LLC, and its nenbers
who own property around the square that's
surrounds the site that's in question, and
those are listed in the first portion of our
request for party status, whichis -- if you
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Wl an, Robin Broadfield, Douglas and D ana
Wl fire, Nancy Stanley, M. and Ms. Fl anders.
Carl and Judith Naddl er, Barbara and Robert
Liotta, Al an and Mary Joaqui n, David Shoe and
Ruth Price, Theresa Reddi ng, and Punita and
Sunali Sani, not all of whomare here, but as
you see, there are quite a few people who are
her e.

CHAI RPERSON M LLER:  Ri ght, okay.
Yes, and you have submtted what's known as
Exhibit 29, request for party status and
statenent in opposition to the application.

Is this Geenpeace entity just
named for the individuals who participate in
this group or was it an entity that existed
outside of this.

MR NETTLER It was an entity
that was created as a consequence of the
proposed devel opnent of the site. It is a
limted liability conpany, but its nenbers are
t hose whom |'ve |isted.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

120

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

121

CHAIRPERSON M LLER And its
purpose is to participate in this?

MR NETTLER: Well, its initial
pur pose was to purchase the, as | stated in ny
request for party status, to purchase the
alley ot to miintain it as a green space in
the condition that it is today.

CHAlI RPERSON MLLER  Ckay.
Because part of what we're interested inis
how your group differs fromthe other two that
we'll see, and i s one of those ways that those
I ndividuals in your group actually attenpted
to purchase the property?

MR, NETTLER  That's correct in
one respect, and also in terns of the inpact
on them of having the |ot developed. As
you'll hear, |I'm sure, fromthe other two,
there are differences in terns of how the
i npact -- interns of that inpact. | won't go
into their cases, applications for party
status, but thereis a distinction between how
they're inpacted both in terns of whether it's
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a purchase issue or whether the relationship
between the proposed developnent and the
I ndi vi dual houses that are part of G eenpeace
LLC and ny request for party status.

CHAI RPERSON M LLER: Ckay. W are
just debating whether to just ask you
guestions before we go on. Ckay, but today
you have submtted a full party status
application, and it's very clear how you
intend to participate in this case.

Does the Applicant have any
objections to this application for party
status?

MR, HUGHES: Madam Chair, just a
couple of clarifications.

CHAI RPERSON M LLER: Do you have
sone questions? Ckay.

MR. HUGHES: M understanding is
that G eenpeace Park, LLC does not own
property in Square 1877 or any real property,
for that natter; is that correct?

CHAI RPERSON M LLER: | think you
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shoul d ask M. Nettler.

MR, HUGHES: |s that correct?

MR.  NETTLER  He's neking an
objection? It does not owmn. That's correct.
Its nenbers own the property. It is alimted
liability conpany, and that's treated as a
partnership under the limted liability
conpany rules and the Ilimted liability
conpany nenbers thensel ves own the properties
that they are -- which are circling this
property, this proposed devel opnent site.

MR. HUGHES: And just to follow
up, does the Ilisting on your application
I nclude all nenbers of the LLC?

MR. NETTLER It does not include
all the nenbers, no.

MR, HUGHES: And is M. Hanover
not also a nmenber of the LLC?

MR. NETTLER M. Hanover?

MR. HANOVER: | am a nenber of the
LLC.

VR. HUGHES: Is M. Eads a nenber

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

124

of the LLC?

MR, EADS: Yes.

MR, HUGHES: That's the extent of
nmy questions, Madam Chair, is that | think we
don't have necessarily an objection to the
menbers, the surrounding property owners
participating as parties. W have an
objection to an LLC that doesn't own property
participating on its own, and we think that
t he Boar d shoul d consol i date t hese
applications based on the coordination
bet ween - -

CHAl RPERSON M LLER  Ckay. |
think before we rule on the party status we
are going to hear fromthe other two and then
we can take a |look at the big picture.

The party status applicant, M.
Nettler, is this LLC conpany or --

MR, NETTLER  And its nenbers.

CHAI RPERSON M LLER And its
menbers.

MR, NETTLER Individually. It's
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both. That's correct.

CHAI RPERSON M LLER: So the LLC
aut hori zed --

MR. NETTLER  Yes, there was a
| etter that was submtted to the Board with ny
request for party status.

CHAI RPERSON M LLER: No, | nean we
don't know how many nenbers aren't -- they
said that not all nenbers of this conpany,
this corporation, what ever it IS, are
participating in this proceedi ng.

MR.  NETTLER Only because |
couldn't -- sone of the nenbers were not

available to sign the authorization for ne to

act on their -- submt this on their behalf.
So rather than provide you with a -- and
because two other nenbers as you wll hear

have different interests and are affected
differently -- those nenbers were not included
i n the individual conponent of the request for
party status.

CHAI RPERSON M LLER  Ckay, and
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could you just refresh ny nenory? Is it the
entity authorized you to represent them or
t hese nenbers?

MR. NETTLER:  Bot h.

CHAI RPERSON M LLER:  Bot h.

MR. NETTLER  Correct. The
aut hori zation letter is signed by both the
I ndi viduals and the managing nenber of the
LLC.

CHAl RPERSON M LLER: Ckay, and the
menbers that you're representing, are they a
majority of this LLC?

MR. NETTLER  Yes.

CHAI RPERSON M LLER: Ckay. Any
ot her questions for M. Nettler?

VI CE CHAlI RPERSON ETHERLY: Thank
you very nuch, Madam Chair. | think it's
fairly straightforward, but just to put a pin
in the issue of ownership, all of the
princi pal nenbers of the LLC are property
owners that are adjacent and abut the property
I n question today?
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MR. NETTLER  That's correct.

VI CE CHAI RPERSON ETHERLY: Thank
you.

Thank you, Madam Chair. No
further questions.

CHAI RPERSON M LLER.  Okay. By
don't we go on down the line and go to the
next party status applicant and then we'l|l
make our decision? kay?

MR. HANONER: Good afternoon. My
name i s Lawence Hanower. | lived at 5116
Chevy Chase Parkway, N.W, which is one of the
houses that abut the alley network that
surrounds the lot in question. So I'ma
nei ghbor of the property and would be a
nei ghbor of the house that's proposed to be
built.

And | wanted to speak separately
because what | wanted to do in ny presentation
Is really nake a case for the personal inpact
on the neighbors and the neighborhood, and
particularly those of us with children, which
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not all of the nenbers of the LLC have. So
the interests are slightly distinct.

CHAIl RPERSON M LLER  Ckay. |
think that the Applicant brought this up, the
guestion of consolidation, and we'll get to
you also, but with the rest of the group
that's being represented by M. Nettler, did
you consider being a part of that group and
testifying as a witness for that group?

MR. HANOWER: | did consider that,
and | thought that | would be able to better
make the -- better explain the inpact that the
devel opnent would have on sone of the
nei ghbors with children if | were able to
speak separately.

CHAI RPERSON M LLER: Okay. You
know, this is sonmething you woul d have to talk
about with M. Nettler, but being a party is
nore than giving testinony or speaking out
what you want to say. |It's participating in
the proceedings fully as a party, cross-
exam ning wtnesses, calling wtnesses.
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MR. HANOAER: And | do intend to
call one witness actually to enphasi ze sone of
the points that I'mtrying to neke.

CHAl RPERSON M LLER:  Ckay. Well,
|l et ne just ask you this, and I don't -- it's
certainly not anything to pressure you to go
one way or another. [It's often nore efficient
I f menbers share the sanme point of view that
t hey coordi nate because in general if you were
listening at all to what | was readi ng before
about 60 mnutes collectively for the
opposi tion, and so you've got to share your
time and coordi nate anyway.

So sonetines that's not possible
because you're going to take sone point of
viewthat's a little bit different and maybe
the ot her side doesn't want to take that point
of view with you. Do you know what |'m
sayi ng?

MR. HANONAER:  Ri ght.

CHAI RPERSON M LLER:  But soneti nmes
If it's just like testifying to a certain
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it's efficient to work as one party.

MR. HANOWER: Well, | understand,
and in fact, one, | suppose, positive
consequence of the Applicant's initiative is
that all of the neighbors who surround this
| ot have actually gotten to be quite a bit of
a stronger community, and so we have all
coordi nat ed about our efforts to purchase the
lot from the Applicant, as well as to
coordi nate and prepare for this hearing.

So | believe all of ny neighbors
are aware of ny request to get separate party
status and speak separately.

CHAIl RPERSON M LLER: Ckay. So if
you want separate status, | guess | need you
to put on the record again |i ke what nakes you
different fromthe other nenbers, how you're
goi ng to be inpacted.

MR HANONER: Sure. Wll, the
I ndi vi dual nenbers of the LLC are a wi de range
of peopl e who, | guess, refl ect the make-up of
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the city. They are retirees, there are single
people, there are married couples w thout
children, nmarried couples wth children,
single people with children, and so | wanted
to insure that the perspective of those
residents with young children who mght be
| npacted by sone of the safety concerns that
t he devel opnent rai ses is heard because | feel
that the devel opnent does raise sone serious
safety concerns that affect all of wus, |
suppose, but affect those of us with children
In particul ar.

CHAI RPERSON M LLER:  So nobody in
the ot her group has chil dren?

MR, HANOWER: Again, several of
t he nenbers of the LLC do have chil dren.

CHAI RPERSON M LLER: How are yours
nore i npact ed?

MR HANONER: Well, M. Nettler is
representing the LLC, would represent a
di verse range of interests of which | supposed
people wth children are one, but again, |
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think because the safety inpact of this
devel opnent has a particularly inportant
i npact for children that it deserved extra
enphasi s and separate testinony.

CHAl RPERSON M LLER: Ckay. You're
M . Hanower ?

MR. HANOWER: Hanower, yes.

CHAI RPERSON M LLER  Hanower.
kay. So your application is based on the
fact that you want to give nore enphasis to
safety of children even though there are
others who are simlarly situated who are
concer ned about the safety of children, right?

It's not that you are nore cl osely
| ocated to the property? No.

MR. HANONER: Not necessarily, no.

CHAI RPERSON M LLER: Ckay. Any
questions? Does the Applicant have any
specific questions for hinf

s it still your position that you
obj ect to his being an individual party or no?

MR,  HUGHES: Applicant has no
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objection. W just prefer to consolidate
based on the position stated earlier.

CHAI RPERSON M LLER: Okay. Is it
M. Eads?

MR. EADS: Yes. M nane is Ceorge
Eads. M wife, sitting over there, and | live
at 3718 Harrison Street, NW, but we al so own
Lot 38, which is the lot imediately on the
north side of this property, and I want to
speak to concerns we have about the inpact on
our particular lot, Lot 38.

CHAI RPERSON M LLER:  So it is your
positionthat you' re inpacted differently from
the ot hers because of your |ocation?

MR. EADS: Yes. | nean, they may
be i npacted. W may be inpacted for simlar
reasons by virtue of our |ocation where our
house is. Qur house is adjacent to the
triangle, but we own the lot that directly
abuts this, and we're concerned about damage
that we think nmay occur to our property
because of this construction and the | ocation
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of this house onit, and that's what | want to
speak to, is those concerns only.

CHAI RPERSON M LLER:  And you are a
menber -- excuse ne, excuse ne. No, it's
fine, but you need to be on mc, nunber one.

M5. EADS: |'Ill just talk Ioud.

CHAI RPERSON M LLER: | don't know.

M5. EADS. Gkay. This is one
point of the triangle, as you can see.
However, the larger triangle of the whole
property goes back this way, then conmes down
here and neets up here.

This area right here is wods at
this point. An alley is not through there.
We call it a paper alley. | don't know what
the legal termis or not.

Qur lot is right here. Thanks.

MR. EADS: And then our house is
beyond the other alley, the real alley.

COW SSI ONER JEFFRIES:  |1'm sorry.
| didn't get what you just said. |'msorry.
Can you repeat what you just said?
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MR. EADS: Qur house is beyond the
real all ey.

COW SSI ONER JEFFRIES: Oh, yeah,
yeah. Ckay.

MR. NETTLER  Maybe if | could
explain a little bit better.

VI CE CHAI RPERSON ETHERLY: | think
we're clear.

MR. NETTLER  OCh, okay.

VI CE CHAI RPERSON ETHERLY: It's
al so an undevel oped space.

MR. NETTLER  Correct.

VI CE CHAI RPERSON ETHERLY: You
reside off of Harrison Street, but you own the
undevel oped green space i mediately north of
the subject property, and for the benefit of
ny coll eagues, the maps kind of in front of
Tab Cin the Applicant's submttal -- and M.
Moy was kind enough to point out his
hi ghl i ghted version -- kind of helps to put a
little bit of the property ownership into
perspective to get a sense of where all of the
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parties live, but | think it's fairly
strai ghtforward.

You own property north of the
subj ect property, but your residence is a
little further nore to the west.

CHAI RPERSON M LLER:  Any ot her
guestions by Board nenbers, Applicant?

(No response.)

CHAlI RPERSON MLLER: Ckay.
Basically what the Applicant has said is he
doesn't object to the party status applicants,
but thinks that you ought to consolidate, and
It's usually a good idea to consolidated.
It's usually an efficient way for individuals
to get together and present a case, especially
when an attorney i s handling the case, but you
know, basically you're still going to divide
your time so that it's not a big issue. |
just wanted to give you one nore nonent to
t hi nk about or whether nmaybe you've already
tal ked about this, you know, but the fact that
I f basically the two of you are trying to
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present certain points that you're nost
famliar with, whether or not you can do that
under the auspices of the other party status
applicant in that group, and if you feel you
can't, then we'll | ook at you individually.

But | just wanted to nake sure
that you have fully considered that. Do you
have a response to that, either of you?

MR HANOWER: | think you'll find
that actually the three presentations wll
conpl enment each other fairly well and woul d be
somewhat distinct. So.

CHAI RPERSON M LLER: Wl 1, | nean,
It sounds |like you are related, and it would
certainly conpl enent each other and probably
fit very well within one presentation, but --

MR, EADS: M. Nettler does not
represent us as owners of this property.

CHAlI RPERSON M LLER: That's
correct. He doesn't, but you have this
opportunity, have right now an opportunity to
cone wthin that unbrella if you so choose,
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but if you don't, it just neans that we wl|
be deal i ng, you know, logistically with three
different party opponents.

s that how you wi sh to proceed?

(kay. Let ne just ask the Board
then i f they have any concerns with proceedi ng
this way.

(Pause in proceedings.)

VI CE CHAI RPERSON ETHERLY: |'I|
per haps offer sone cormments. At the outset |
agreed wwth and to an extent | still agree
with the Chair's kind of soft guidance
regardi ng consolidation here because | think
what we will find in your testinonies wll be
sone overl ap.

Clearly there are going to be sone
shared issues as conmmon property owners of
properties surrounding the site.

From a party status standpoint, |
understand the distinction in ternms of the
famly inpact. Cearly as a property owner to
the imedi ate south of the subject property
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there are sone inpacts that you wll
experience and perhaps that famly aspect
m ght not necessarily conme out in the overall
or general G eenpeace part presentation.

| understand it. [|I'mnot sure if
it's conpelling enough, and that's not to
mnimze at all the issue of being a famly.

From the standpoint of M. Eads,
|'"'m perhaps a little nore inclined as the
| mredi ate property owner just to the north of
the subject property. There are m nor
di stinctions perhaps on their face, but I
t hi nk sonewhat inportant from the standpoi nt
of party status.

There are sone concerns about the
unwi el di ness of three separate parties and
concei vably three separate sets of cross-
exam nation. So there is alittle bit of a
concern there.

| think we could perhaps work
through it. So I'mwlling to conprom se
pendi ng comments fromny fell ow Board nenbers,
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and that's not to punt and put themon the
spot, but again, | hear, M. Hanower, your
poi nt about wanting to enphasize the inpacts
and considerations for famlies 1in the
I mredi ate vicinity were this application to
nove forward in a positive direction.

And clearly, M. Eads, from the
standpoi nt of your position as a property
owner just north of the subject property,
there's going to definitely be sone
I nteraction between what happens on 37 with
respect to your ownership and interest at Lot
38.

Thank you, Madam Chair.

CHAI RPERSON M LLER: | appreciate
it, and | think we really need to go back to
t he standard because it's just not that -- you
know, anybody who wants to testify can testify
in these proceedings, but it's not an
automatic to be a party, and perhaps part of
the rules are based on efficiency, and it has
been unw el dy i n certai n cases when you' ve got
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people who really don't have such different
I nterests each being a party in the case and
each cross examning and each presenting
W t nesses.

And so that's why | believe that
we have this rule. So you know --

MR HANOVWER: Madam Chair, |'m
wlling to, based on your expertise with how
to run the nost efficient hearing, | can
W t hdraw ny separate party status and serve as
a wtness for M. Nettler and nmake ny
expl anati on that way.

CHAI RPERSON M LLER:  Ckay.

MR HANOWNER: As long as |I'm able
to get the points across, It doesn't
necessarily matter to nme so nmuch whether |'m
a separate speaker or a wtness, as |long as
the testinony is heard.

CHAI RPERSON M LLER: Exactly, and
t hat has been our experience. It has actually
wor ked out very effectively I n case
presentation to be a part of a bigger party.
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MR HANONER: | will defer to your
expertise for that.

CHAl RPERSON M LLER:  Ckay. Wwell,
let's go to M. Eads.

MR, EADS. What we woul d need to
ask you then is how are your interests so
di fferent from the G eenpeace group?
G eenpeace?

MR. NETTLER: G eenpeace.

CHAI RPERSON M LLER: Group so that
you need to be a separate party? How are you

so differently inpacted that you need to have

your own - -
MR, EADS: Because we --
CHAl RPERSON M LLER  -- party
status?
MR. EADS: -- fear water intrusion

directly onto our property. These two
properties are right together. The |Iand
slopes from Lot 37 to Lot 38. W fear that
wth the area built on we're going to have
erosi on through our property, and we've put a
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| ot of noney into building gardens there, and
they will be damaged.

We believe al so we're concerned
about the height of the house and shadi ng our
property so that sone of the things that we've
put in won't grow.

W're also concerned about the
potential |ocation of utilities that are going
to have to be built. Presently the house, the
property doesn't have water, sewer,
el ectricity or gas, and sonehow t hey're goi ng
to have to get there. There's no indication
I nthe application howthat's going to be, and
we're concerned that they may want to cone
across our property.

So ny concerns, as | say, as the
owner in one of the houses around or simlar
to the position M. Nettler is going to do,
but we own property that we believe is going
to be specifically danaged by t he construction
of the pl ace.

COW SSI ONER  JEFFRI ES:  Madam

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

144

Chair, can you just engage ne one second here?

M. Nettler, so | just want to be
clear. The nenbers of the LLC, none of the
menbers have the sane issues as M. Eads?

MR, NETTLER  That's correct.

COW SSI ONER  JEFFRIES: Ckay.
Conpl etel y?

MR. NETTLER: Conpletely separate
from Nobody else owns a |lot that is exactly
a nei ghbor to this |ot.

COW SSI ONER JEFFRI ES: Thank you.

CHAI RPERSON M LLER: Ckay, and his
I ssues wll not be covered in your
presentati on.

MR. NETTLER:  No.

CHAI RPERSON M LLER: Okay. Any
| ast words fromthe Applicant before we rule
on the party status applications?

MR. HUGHES: No opposition
necessarily, Madam Chair. Just one
clarification. This is -- Lot 37 and 38 are
not -- they don't share a property line. They
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are separated by a paper alley that's 20 feet
in wdth, just as all the other properties
that are represented by M. Nettler or nost of
the properties. |I'mnot sure all of the
owners are adjoining, but that's all | have.

MR, NETTLER Well, it's a paper
alley. It's not a paved alley. |It's a paper
street, alley, whatever. |It's not paved.
It's a green space, unlike the others which
are paved and vehicul ar use is nmade of them

MR. EADS: In fact, there has been
sone confusion throughout this whole thing
about exactly what the property was.
Oiginally when they put the property up for
sale, they put a for sale sign on our
property, and a | ot of people who have been to
| ook at the property seened to think that the
whol e triangle is a single piece of property,
which it isn't

CHAl RPERSON M LLER:  Ckay.

VI CE CHAlI RPERSON ETHERLY: Madam
Chair, with sone of those caveats in m nd,
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think it's appropriate to nove forward with
M. Eads as a separate party, given both his
subm ttal and sone of the specific points that
have been raised in witing and in his oral
testinmony with respect to specific inpacts as
they relate to his |ot.

So I woul d nove approval of M.
Eads as party status application and invite a
second.

COW SSI ONER JEFFRI ES:  Second.

COW SSI ONER LOUD: Madam Chair, |
would like to be heard on it very briefly. |
just wanted to ask M. Eads were there
I nterests apart fromwhat you've testified to,
the water intrusion, the | and sl opi ng from Lot
37 to Lot 38, inpacts to light that woul d
prevent certain growh. Are there other
I nterests that you have that are different
fromthe G eenpeace, LLC?

MR, EADS: | did nention a third.
That 1is a concern about damage through
construction of +the wutility access, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

147

there's another, nanely, if the trees in this
paper alley are damaged or destroyed during
the construction of the house or they just
take themdown, we think we w |l be danaged as
wel | .

COMM SSI ONER LOUD:  Ckay.

MR. EADS: W want to preserve the
trees that are on the city-owned | and.

COMM SSI ONER LOUD: Then let ne
offer this, and this is just personal, a
per sonal reflection, not necessarily a
gui dance and doesn't reflect what ot her Board
menbers think.

But apart fromthe specific things
that you've outlined, your being conferred
party status means you get the opportunity to
Cross examne witnesses, and to the extent
that the cross-examnation that M. Nettler
will dowll cover all of the other areas, the
overlapping areas where there's comon
I nt er est, j ust to consi der t he Cross
exam nation that you will do focusing on the
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areas where there is a really clear
distinction between your interest and the
I nterest of your neighbors, the things that
you' ve spoken to, water intrusion, specific
property damage, damage to utility access and
so on and so forth.

So that noving to cross-examthere
isn't a trenmendous anmount of duplication, and
agai n, It's ] ust per sonal grat ui t ous
editorial, but not to be taken as a directive
fromthe Board.

MR EADS: M. Loud, | don't have
any intention of having cross-exam nati on on
anything other than those particular issues
that | (pause) --

CHAI RPERSON M LLER: Ckay. A

right. GCkay. Then we have a notion. W can

vote on it, | guess, but | think --
COW SSI ONER JEFFRI ES: "' msorry,
Madam Chai r. | have one nore question, and

this is for M. Nettler once again.

CHAI RPERSON M LLER: Ckay. Let's
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step out of the whole notion thing then.
kay.

COW SSI ONER JEFFRIES:  Sorry.

So for G eenpeace Park, LLC, the
menbers of this LLC own hones that, you know,
surround this triangle.

MR. NETTLER  Correct.

COW SSI ONER JEFFRI ES: But they
don't have sone of the sanme concerns in terns
of what M. Eads has spoken about, but you do
have ownership in and around.

MR, NETTLER  Correct, but they
don't own as he does a lot that's adjacent to
the one that's bei ng devel oped. They surround
the all eyways.

COW SSI ONER JEFFRIES: Ckay.
Thank you.

CHAI RPERSON M LLER:  |'m sorry.
Are there other questions, Board nenbers?

(No response.)

CHAI RPERSON M LLER: Ckay. Is it
t he consensus of the Board then that we woul d
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admt G eenpeace, LLC, and M. Eads as two
separate parties in the case?

Ckay. Then by consensus that's
done. Ckay.

Next | want to nmake a suggesti on.
We have briefings onthis issue we're supposed
to hear. W have briefings by the Applicant
already in the case, and G eenpeace has a
filing addressing the variance test.

| don't know if the ANC has a
filing. Is the ANC here?

Ch, why don't you cone forward?
You're a party in this case autonatically.
Good afternoon. Wuld you introduce yourself
for the record pl ease?

MR, FRUMBOLUTI: Ckay. M nane is
Chris Frunmboluti. | aman architect here in
Washi ngton, D.C. for 35 years, and |I'man ANC
Commi ssi oner for 3G 07.

CHAI RPERSON M LLER:  And | assune
you' re authorized to represent the ANCin this
mat t er.
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CHAI RPERSON M LLER: Do we have
that in the record?

MR, FRUMBOLUTI: Yes, there's a
| etter right here.

CHAl RPERSON M LLER:  Ckay. Good.

"m sorry. | didn't know you were in the
audience. I'msorry | didn't call you
earlier.

MR, FRUVMBCLUTI: That's okay.

CHAI RPERSON M LLER: Do you have
any concer ns about t he party status
applications that we just granted?

MR FRUMBOLUTI :  No.

CHAI RPERSON M LLER: Ckay. Thank
you.

MR, FRUMBOLUTI: It's a little
over ny head to be honest with you.

CHAl RPERSON M LLER:  Ckay, good.
Al right. So now we're going to get into the
subst ance.

So we have an application. It's
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for variance relief, and we have pl eadi ngs by
the parties addressing whether or not this
shoul d be consi dered a use vari ance or an area
vari ance, and | thought before we proceeded it
m ght be useful to have the parties address
t hat i ssue or hear fromthemwhether you think
that we need to decide that early on in this
proceedi ng or not.

It looks like you're ready to
answer, M. Nettler.

MR, NETTLER | certainly would
li ke to say sonething. It probably would be
useful since we could foreshorten a fair
anount of the testinony that's being presented
on one side or the other side, perhaps,b ut
you have to resolve it one way or another in
this case anyway, and it may be a way to
sharpen the questions that you m ght have of
wtnesses as well. | just think it's -- while
we didn't raise it as a prelimnary notion, |
think you having raised it yourself, | think
It's a good idea to sort of get into the neat
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of the issue.

And | certainly am prepared to
expand upon what |'ve already -- expound and
expand -- upon what |'ve al ready submtted on

t he question as to whether it's a use vari ance
or area variance in light of sonme of the
statenments made by the Applicant in their pre-
heari ng statenent.
CHAl RPERSON M LLER: M. Hughes.
MR HUGHES: WMadam Chair, we don't

have an objection to discussing the nature of

the variance at this point. | don't know if
the Board would i ke to -- we've sat forth, we
t hi nk, our argunent in our prehearing

statenent. We can suppl enent that here based
on any questions the Board has and M. Nettler
m ght have, however you would |i ke to proceed.

CHAI RPERSON M LLER: | think that
it mght be useful to address the argunents
why or why not, why is it use versus area
variance, vice versa. And then | think the
Board woul d have to assess whether or not
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But | think it would be good for
you to briefly address that, and maybe we
could ask sonme questions. |t mght focus us
all better on the issues.

| also did want to make sure that
the parties were confortable though that if
the Board isn't quite ready to nake that
decision, that you felt confortable still
going forward under the variance tests in
general either way.

Do you have an opinion on that?
W' re not sure how persuasive your argunents
are going to be this afternoon, but we want to
hear them | mean, it certainly raised the
questions in the pleadings, but the board
hasn't made a decision on that.

MR NETTLER |'mready to nove
forward

CHAl RPERSON M LLER:  Are you ready
to address it?

MR. NETTLER: Sur e.
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CHAIl RPERSON M LLER: Okay. [|I'm
sorry.

Ckay. Let ne just say to the
other parties after these two parties have
addressed this legal issue, whether or not
this is a use variance or an area vari ance and
that affects the standard that's applied under
the three-prong test. Wether or not, you
know, there's uniqueness is the first test,
and then the second test is either practical
difficulty or undue hardshi p. Undue hardship
Is a higher standard, and that's what has to
be proven when there is a use variance.
Practical difficulty is for an area vari ance.

And then adverse inpact is the
| ast test. It's the sane. So this, the two
parties have briefed it. | think what the
Board would like to hear a little bit further
fromthem we nmay ask thema few questions and
then you two are also parties so that if you
have a comment on this, you will al so be given
an opportunity to weigh in.
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Ckay. So you |look like you're --

MR. NETTLER  Since | raised the
| Ssue.

CHAI RPERSON M LLER:  Ckay, okay.
Yeah, there isn't really a notion. So go
ahead.

MR. NETTLER  And | appreciate the
fact that --

MR, HUGHES: Madam Chair.

CHAl RPERSON M LLER: "' msorry,
yes. You have an objection?

MR HUGHES: |"msorry. Well,
just at the outset. W're the applicant to
the case, and so we would |ike to proceed.

CHAIRPERSON M LLER. On, you
woul d. Al right.

MR, NETTLER  That's fi ne.

MR HUGHES: |It's going to be very
si npl e.

CHAI RPERSON M LLER:  That's fi ne.

MR HUGHES: W think it's very
strai ghtforward.
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CHAI RPERSON M LLER:  You have
noved for a variance based on an area vari ance
t heory, correct?

MR,  HUGHES: We've asked for
variance relief, yes, and we believe it's an
area vari ance.

CHAI RPERSON M LLER:  Ckay.

MR, HUGHES: W believe it's a
di nensional requirenment. The property is
zoned R 1-B. Single famly dwelling is a
permtted use in an R-1-B district. Wre it
not for this dinensional requirenent, the
di nensi onal requirenent being the wdth of the
adj acent public alley --

CHAIl RPERSON M LLER: Let ne just
ask you right here. |s any residential use
allowed on this lot?

MR, HUGHES: No, ma' am

CHAI RPERSON M LLER  No
residential use.

MR HUGHES: On this |ot under R
1-B, Section 200.1, | guess -- | don't have
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the regulations in front of ne -- single
famly dwelling is a permtted use in that
zone.

Chapt er 25 places additional
obligations on alley lots. Twenty-five, oh,
seven, point, one prohibits any habitable use
of an alley lot, except as a single famly
dwelling. That is a use issue.

Twenty-five, oh, seven, poi nt,
two, which is the provisionthat we're seeking
variance from speaks to new construction on
alleys that are a mninmnumof 30 feet in width
and have clear access to a street that is 30
feet in wdth.

W Dbelieve that's a dinensional
requi renent, and that's consistent wth the
Board's hol di ngs of the past 25 years.

VI CE CHAlI RPERSON ETHERLY: So, M.
Hughes, would it essentially be |I don't want
to say a backwards reading, but in your
opinion would it be a backwards reading to
say, on the one hand, yeah, it's dinensional
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wWth respect to the alley, but it seens as
t hough the zoning regs are saying sonething
about a residential use on an alley of this
nat ur e.

So it really isn't about the
appropriateness of the use adjacent to an

alley of this size. So in a way does that

trunp the dinensionality argunent -- |'m
maki ng up words now, but | hope you kind of
get what I'mgetting at -- does that kind of

trunp the di nensional aspect of the alley
| ssue?

MR HUGHES: |'m not 100 percent
certain that | foll owed you

VI CE CHAI RPERSON ETHERLY: No, and
that's okay, because | think the answer to the
gquestion is no, and again, the precedent that
you' re speaking to since about what was it?
| think it was '83 or '82 -- basically has
gone the other way, that it is not a use
I ssue. It's an area issue.

MR HUGHES: Correct. |If | mght
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gquot e | anguage fromapplication 14068 and t he
conclusions of |law of the Board, it says this
was for relief from Section 2507.2 as we have
here. The variance requested relates not to
the use, but to a physical characteristic of
the lot itself, i.e., the width of the alley
Is the only itemin issue.

We believe this is
I ndi sti ngui shable from m ni nrum | ot di nensi ons,
mninum ot area, mnimmlot wdth. One
m ght have such a substandard lot in a
residential district and need relief from
those provisions, which would be an area
variance relief, in order to construct what is
otherwi se a permtted use.

CHAI RPERSON M LLER: | guess ny
gquestions goes to, in part, when | was
| ooki ng, certainly | know there are court
cases that deal with area versus use variance
when you' re tal king about added density, for
I nstance. You have enough | ot coverage or
what ever for single famly, but you're addi ng
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-- you want to build a nulti-famly, and the
court has said that that's an area variance
because the use as a residence is all owed.
It's just you're increasing the density in
t hat case.

You're still going from one type
of residence to another type of residence,
even though there are different categories.
It's a multi-famly dwelling versus a single
famly dwelling. [|I'mlooking at this
particular regulation. |t appears that no
residential use is allowed in this case as
opposed to one tine is all owed but another
type isn't.

MR HUGHES: Well, | would
respond, Madam Chair, that that woul d al so be
the case if a property didn't neet the m ni num
|l ot width dinensions or the mninmnumI|lot area
di rension. You couldn't build w thout the
relief fromthe Board, which is an area
variance. That property could be zoned
residential, but because your property doesn't
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meet the mninmuml ot dinensions, it can't be
constructed as a residential use. | think
t hey' re equival ent.

CHAI RPERSON M LLER:  But wusually
in the kind of cases that |'mreferring to --
maybe | need to really look at a specific
court case, but it's like a certain densityis
allowed. A certain type of residential use is
al l oned; just not a greater use. Even though
you go fromone category to another, if you go
from single famly to nmulti-famly, sone
peopl e may consi der that a different use, you
know. A single famly is different use from
multi-famly, and the court, as far as | know,
has said, no, that's an increase in density.
It's the sanme type of use, residential use.

And ny question on this alley
situation, it sounds |like no residential use
Is allowed by this regulation, 2507. 2.

MR, HUGHES: Again, 2507.1 speaks
to the only permtted habitable use on an
alley dwelling, on an alley lot, and that
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five, oh, seven, point, tw and 2507. 3 speak
to di nensi onal requirenents of the all eys that
surround those alley |ots.

VI CE CHAI RPERSON ETHERLY: So, in
essence, it's not that Section 2500 trunps
what i s al ready deened to be a conpati bl e use,
because | think part of the argunent that we
may hear fromM. Nettler, that in fact we see
Inthe submttal of the opposition, one of the
opponents, is that there is sone sense of
I nconpatibility at play here with respect to
bui l ding on this type of alley, and because of
that inconpatibility, it creates or effects a
change in the character of the use that's
proposed, and to an extent | hazard a guess
again that that's going to be part of the
argunent here, that the introduction of the
proposed property is ultimately going to
change the character in sone way.

But your argunent is, no, this is
already a use that is contenplated in this
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residential district. Twenty-five hundred
just prescribes it to an extent in certain
situations, but it doesn't change the fact
that the use is deened to be conpatible in
this underlying district.

MR, HUGHES: That's correct. |If
it were an apartnent house or other type of
residential developnent, another type of
habi table dwelling, that would be precluded
use.

Thank you. Thank you, Madam
Chair.

CHAI RPERSON M LLER: So you're
saying that 2507.1 neans that a one famly
dwelling use is allowed on an alley |ot, but
you believe it's an area vari ance because of
the 30 feet restriction.

MR. HUGHES: Yes, ma'am

CHAIl RPERSON M LLER:  Ckay. Ckay.
W interrupted you. Basically is there
anyt hi ng el se you want to highlight?

VMR  HUGHES: In terns of that
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particul ar portion of the test, the variance
test, the practical difficulty versus undue
har dshi p, the use versus area variance, again,
| believe we're focusing here on use versus
area variance, and the use, the underlying
zoning of the property -- I'msorry to repeat
nyself -- is R1-B. A single famly dwelling
Is permtted use inthe R1-B District. Wre
these allies 30 feet i1in wdth, as the
architect will show, there's no additional
area of relief needed. W actually neet or
exceed all the provisions, |ot occupancy,
bui | di ng hei ght, setback, parking.

And so we believe this is purely a
matter of a dinensional requirenent, and it's
a rare case that the Board sees. W've only
seen maybe a few nore than 20 in a quarter
century, but it's simlar to any other
substandard lot. It's a product of the
surroundi ng. There's nothing the Applicant
can do to change that.

VI CE CHAI RPERSON ETHERLY: And
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j ust one additional foll ow up questi on because
it'salittle bit of a subset of the argunent.
You woul d, of course, given your position on
the overall question, you would, of course,

al so disagree with the proposition that this
iIs a hybrid of sonme sort. |It's a hybrid

vari ance t hat shoul d neverthel ess be subj ect ed

to use vari ance review.

MR HUGHES: | don't believe it's
a hybrid. | don't believe it's a use. That's
right. | believe it's very clearly an area
vari ance.

VI CE CHAlI RPERSON ETHERLY: Ckay.
Thank you.

Thank you, Madam Chair.

CHAI RPERSON M LLER  What do you
think a hybrid variance woul d be?

MR HUGHES: In this case or just

I n any case”?

CHAl RPERSON M LLER:  Well, | don't
know because this is what usual ly happens. If
thisis the type of case where -- | nean, it's
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not a real definition of what a hybrid
variance is, but as is often in this kind of
case, | don't believe it could go either way,
that there are interpretations where you can
interpret it as a use or you can interpret it
as an area, and we go one way or the other for
t he strongest argunent.

MR, HUGHES: In this case | can't
think of a case when it would be a hybrid. 1In
other case it would be, | guess, when the
density is so increased or the height is so
I ncreased that it changes the use proposed
even though it is ostensibly a permtted use
in that zone. It so overwhelns the
regul ati ons when you're tal king about going
froma two story to a six story buil ding.

CHAI RPERSON M LLER: Ckay. Any
ot her questions right now?

M. Nettler.

MR. NETTLER  Thanks.

Wll, let ne start off with in one
respect | have to thank the Applicant for
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giving the opportunity to all ow nore research
on the issue as to whether this is a use
variance or an area variance, particularly
starting back in 1953, when the zoning
regul ati ons that precede our current zoning
regul ations, and actually 1956, when the
zoning regul ations that precede our current
regul ations were anended to, for the first
time, provide the prohibition against an all ey
dwelling, a residential dwelling on an alley
that's less than 30 feet in w dth.

That provision was pronpted by the
fact that Congress had just previously anended
the statute dealing with alley dwellings in
the District of Colunbia, which it had
actually initially adopted back in the 19 --
1934, | think, was the initial date, but it
had anmended it in 1950 -- the early 1950s,
just preceding the tinme when that anmendnent to
t he zoni ng requl ati ons was put into place, and
It was a declaration of policy that was
established, and | can read that to you here
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because it's still a part of the D.C code,
and it's still in effect, which is it is
hereby declared to be a matter of |egislative
determ nati on by Congress that the conditions
existing in the District of Colunbia with
respect to the use of buildings and alleys as
dwel l'i ngs for human habitation are injurious
to the public health, safety, norals and
welfare and is hereby declared to be the
policy of the United States to protect and
pronote the inhabitants from such use.

And as a consequence, t hat
regul ation was adopted to preclude the use
throughout the <city of alley lots for
residential dwellings unless they net a
certain criteria.

And when the Lewis council was
establ i shed and Lewi s was asked to revi ew and
rewite the zoning regul ations in 1956 t hr ough
1958 actually, the section here, the only
I ssue that cane up with regard to a change in
that regul ati on was one that was suggested by
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the -- pardon ne for a nonent -- was one that
was suggested by the Comm ssioners, which was
to add to it a provision that would deal wth
R-4 situations where you had exi sting garages
and allow for those to be nodified as |ong as
they conplied with certain criteria that were
est abl i shed.

Nevertheless, in the report that
was done by the final report of the Zoning
Advi sory Council on proposed new zoning
regul ati ons prepared by Howard Lewis for the
District of Colunbia Conm ssioners at the
time, it was recogni zed that these were use
restrictions, and they were use restrictions
that were placed into a separate section, this
m scel | aneous section, as they were previously
I n 1956 because |i ke other use restrictions in
the m scellaneous provisions, they were
deri ved fromcongressi onal policy and statutes
t hat had been passed, and so since they
applied to the District as a whole, they were
then placed into that section rather thaninto
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the individual residential sections because
whether you're in a comercial district,
whether you're in a residential district,
I ndustrial district, whatever, you cannot have
a dwelling on an alley Iot that doesn't neet
this criteria.

And so that also pronpted ne to
then go back and | ook at how t hat section had
been i nterpreted under the previous -- had it
had previously -- the nunbering of the
previ ous regul ations, and beginning in 1966,
the first case cane up before your
predecessor, the Board of Zoning Adjustnent,
on the review of a proposal to construct a
residence on an alley that didn't neet the 25
foot -- the requirenents, the 30 foot w de
requi renents, and the Board of Zoning
Adj ustnent said both in an appeal at that tine
and both in an application that had been fil ed
as well sone years later that these were
clearly a use variance was required. You had
to neet the sane standards as any other use
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vari ance, including the hardship requirenent,
and in fact, no application for a use vari ance
for an all ey dwel | i ng had been approved up to,
| believe, 1979.

And | note when M. Schurrer
signing on a nunber of these decisions by the
Board of Zoning Adjustnent and when they had
made that conclusion, and it's interesting
because | don't know why 1979 is picked as a
date of departure by the Applicant. M guess
I's because after 1979 twice, tw ce out of
about 20-sonething cases the Board of Zoning
Adj ust nent has gone the ot her way on the i ssue
without the Ofice of Planning ever saying
whether it was a use variance or an area
vari ance.

In one case where there actually
wasn't any opposition to the devel opnent of
the alley lot, but certainly not in
circunstances that under the Court of Appeals

deci si on, Davi dson V. Board of Zoni ng

Adj ust nent , would be entitled to any
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precedential value for you.

VWat is entitled to precedenti al
value are those cases that specifically
brought up those issues in a contested manner
and resolved themas it has consistently done
si ne 1958, except for two situations, and have
said that it is a use vari ance because it does
go to use.

The idea that the governnment's
property sonmehow provides a basis for an area
variance is no different than sayi ng because
a street is 90 feet in wdth and the
governnment has a street that's 90 feet in
wdth that | can get a variance because of
that 90 foot strip to build sonething that's
130 feet or 150 feet, which would be -- let's
go beyond that. Let's go to height act --
that | can build sonething higher because the
street isn't that way.

As the Chairman has recogni zed,
area variance cases deal wth what is i nherent

inthe lot itself. It doesn't deal wth what
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I's surrounding a lot that's not owned by the
Applicant, and in here there are additional

reasons why the council, the Conm ssioners,
the Lewi s plan, the Board of Zoni ng Adj ust nent
have consistently recognized this as a sue
vari ance.

The 1idea that a mninmm | ot
situation that the Applicant referred to in a
residential zone can be analogous to this is
farfetched. A mninumlot situation is where
alot that has street frontage doesn't have to
deal wth the governnental inpacts on that ot,
that is, an alley that surrounds it or a
street that has a certain width or other
I ssues. It's sinply sonething that's about
that lot that you're trying to devel op that
doesn't have the correct dinensions that
allows you to develop in a way that woul d
permt a single famly residence.

There is no -- the zoning
regul ati ons do not permt the use of an alley
lot for this purpose unless it neets those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

175

requi renents, and to suggest that because of
two circunstances out of 50-sonething years
where the Board of Zoni ng Adjustnment may have
gone astray i s a precedent for overturning all
t he other instances when the Board of Zoning
Adj ust nent has recogni zed as Congr ess nandat ed
in the 1950s and is still a part of the D.C
code that these alley lots should be all owed
to be devel oped because of area variance
requi renents sinply has no basis in the | aw.

| think the other point that was
made just a nonent ago about 2507 presenting
additional obligations is not correct either.
Twenty-five, oh, seven, doesn't present
additional obligations to your ability to
develop a lot. It presents the basis upon
whi ch you can develop a |ot.

There is no resident -- if you go
through the R-1 through R-5-D regul ations,
there is no permssion for a residential use
on an alley lot, period, but for what 2507
does. And 2507 and its predecessor nunber --
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| think it was 7706 is what it was under the
prior regulations before the nunbering was
changed in | believe the md-'80s -- 7706 was
a situation, as | said, has al ways been
construed to be exactly what our position is.

And in fact, even since those
cases, | know that the Applicant has not
I ncluded all of the decisions that the board
of Zoning Adjustnent has rendered even sine
1979, including aself-certification case that
| have brought before you regarding Katie's
Alley; this Board again recognized and the
Ofice of Planning recognized that, yes,
I ndeed an alley dwelling on an alley that is
| ess than 30 feet requires the show ng of a
use vari ance.

There's a very good di scussion, |
t hi nk probably one of the best discussions of
| ooki ng at what can be done or not done with
all eys and how you address the requlations
from the perspective of a particular
devel opnent, was by the Board, and I'Il| give
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you the nunber. It was in the case that Manna
had sought relief frombecause it addresses as
well a lot of the same ideas, a lot of the
sane clains that are being nade here as to
what 1is wunique or what 1is a practical
difficulty or what is a hardship or not a
hardship, and it does that quite well, and
"Il give you the nunber of that in one
second. Excuse ne. That is 16927.

| know the Applicant tries to
di stinguish that case, but if you read it
carefully, it is right on point. It's a use
vari ance, and the other issues that |'m sure
we'll cone to if the application goes forward
under a use variance, sinply do not support
this application.

There's no precedent, no
| egiti mate precedent for you to say that the
devel opnent that's bei ng sought here shoul d be
treated in any other fashion other than as a
use vari ance.

And if you have any questions.
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CHAI RPERSON M LLER | have a
general question. Sonetines when you read the
use variance cases one of the standards they
tal k about is whether or not the character of
the zoned district would be changed. That's
often tied to a use variance, and it sounds
like in this case what you've said is that
m ght be irrelevant here because it applies
across the board, across all zoned districts,
this limtations on building near the alley;
Is that correct?

MR.  NETTLER That's correct.
That's true.

CHAI RPERSON M LLER: Ckay. O her
questions for M. Nettler fromthe Board?

We t hought perhaps we would bring
Ofice of Planning in on this as well. | f
you would like to introduce yourself for the
record and make any comments on this question.

MR, JACKSON: Thank you, Madam
Chair.

My nanme is Arthur Jackson. [|'ma
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devel opnent review speciali st wth the
District of Colunmbia Ofice of Planning.

As you note, in the Ofice of
Pl anni ng report, we do refer to this as a use
variance, and we nmake several observations.
One observation is that |ots devel oped after
February 15th, 1966, any lot that's to be
devel oped for use are all required to have
street frontage such that the normal woul d be
that any new |l ot that was created woul d not be
all oned to have any new construction, such as
a residence, unless it was on street frontage.

O cour se, t hese properties
predate the regulations and as such are not
subject to that.

| would also note that we nade
reference to 2507.3. You note that 2507.3
even states that if there was an existing
dwelling on an alley lot, it is very limted
in what it can do as far as redevel opnent,
expansi on, i nprovenents. |In fact, it actually
di scourages any significant devel opnent,
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expansi on of existing residential ot on -- a
residential building on an alley |ot.

And t hen under 2507.3, essentially
the only way that you could develop a
residence on an alley lot is to have -- is
that the alley lot neets a specific standard.

And so conversely, although a
resi denti al use and a single famly
residential useis allowed are all residenti al
zoned districts. An alley | ot devel oped as a
residential is not allowed at any residenti al
zoned district unless it is next to an alley
that neets a specific standard, and that is 30
feet.

Ofice of Planning's reports in
t he past may have been on both sides. W've
cone to the conclusion that this is definitely
a use variance and as such should be held to
t he hi ghest standard.

VI CE CHAlI RPERSON ETHERLY: So, M.
Jackson, based on your reading, it would be
the Ofice of Planning's position that 2507
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speaks to the position that this use is

I nconpatible on an alley but for certain

ci rcunstances that nust be nmet in order for a
resident's use to go forward.

MR JACKSON: Yes, and the issue
Is not the size of the lot. [It's not whether
or not it can neet the setback requirenents
under the zoned district. It has to be. The
only way it can be allowed is that it has to
be on an alley that is at |east 30 feet w de.
O herwi se there's no other provision to all ow
construction on an alley lot in the
regul ati ons because the regul ati ons over al
antici pate that any new devel opnent woul d be
on a |lot that has street frontage.

VI CE CHAI RPERSON ETHERLY: And
your reading of 2507 cuts across all
districts.

MR JACKSON: Correct.

VI CE CHAI RPERSON ETHERLY: And
further --

MR  JACKSON: All residential
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districts.

VI CE CHAI RPERSON ETHERLY: Al
residential districts, and further, because of
the dinensionality aspect of 2507 or despite
t he di nensionality aspect of 2507.2, it's the
Ofice of Planning's position that that's not
the central focus there.

MR, JACKSON: No, and for exanpl e,
if the area lot did not neet the zoning
requi renents in terns of size, let's say it
was around 40 percent that's all owed under the
zoning provisions. |If it was next to an alley
that was 30 feet wide, it could still be
constructed on, but if it's not next to an
alley 30 feet wwde, no matter how big the | ot
Is it's sinply not allowed.

VI CE CHAlI RPERSON ETHERLY:

Under st ood. Thank you.

Thank you, Madam Chair.

COW SSI ONER  JEFFRIES:  So you
engaged the Applicant on several occasions
around t hi s whol e busi ness of use versus area?
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representative on site and at that tine we
di scussed the possibility of it being both
ways. It could be either an area or a use
vari ance, but upon further review, we
determned it is a use variance.

COW SSI ONER JEFFRI ES:  Yeah,
because | couldn't, unless | m ssed sonething
I n your nmeno, | couldn't nmake a determ nation
of whether you were saying you were naking
that differentiation between use and area
vari ance, but okay.

MR JACKSON. Only in the | ast
sentence under existing zoning and relief
requested --

COMWM SSI ONER JEFFRIES: Were is
t hat ?

MR, JACKSON: Let's see. However ,
2507.2 limts such construction to an alley
|l ot that abuts a 30 foot w de and that such
access -- and we explain what that is.
Accordingly, the Applicant submtted an
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application for we refer to it as a use
variance. Otentines --

COW SSI ONER JEFFRIES:  Ch, | see.

MR JACKSON. =-- in our reports
we'l | describe the application as submtting
a request for relief, and we'll characterize
it oftentinmes. [|'ll have to admt in sone

cases the Applicant hasn't said what kind of
relief they wanted, and so probably a nore
correct witing of that would have been that
the Applicant submtted a request for an area
vari ance; however , we think 1t's a us
vari ance.

That woul d have been cl earer
That woul d have been nore clearly stated.

CHAI RPERSON M LLER: Are there
ot her questions fromthe Board for Ofice of
Pl anni ng?

(No response.)

CHAlI RPERSON MLLER M.,
Frunmbol uti, do you have anything you want to
add to this discussion?
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MR FRUVBOLUTI :  Actually,
listening to this discussion | find this very
interesting. |I'mnot an attorney and | don't
have 50 years of zoni ng background, but being
an architect and dealing in building
buildings, innmy opinionthisis definitely an
area variance because this deals -- areais a
mul tiplication of two nunbers, and you know,
we deal very often with unusual |ots where we
try to fit a practical building on that |ot,
and that's where we ask for an area vari ance.
It has got to do with the geonetry of the
I ndi vi dual |ot.

The width of the alley has got
nothing to do wth the geonetry of the |ot.
Therefore, | support M. Nettler's argunents
that this is a use variance.

Does that neke any sense?

| nean, excuse ne. No, thisis --
okay. This is not an area vari ance because
area has got to do with area of the lot. |
tw sted the words around here. Area has got
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to do wth the area of the lot and placing a
structure onthe lot. Sonetinmes the | ot m ght
be a trapezoid and you're trying to put a
house on the | ot and you can't neet the side
yard requirenents, and that's why you ask for
an area variance. The wdth of the alley has
got nothing to do with the area of the |ot.
So, therefore, | think that this needs to be
a use variance. That nekes sense to ne.

Dd | get it right this tinme?

(Laughter.)

MR, FRUMBOLUTI: Ckay.

CHAl RPERSON M LLER: M. Hughes,
do you want to nmake any comments? You don't
have to. As a party, you're entitled to
participate. Ckay.

Ckay. We want to take about a 15
m nut e break

MR, NETTLER: Could | just add one
t hi ng?

CHAI RPERSON M LLER:  Yeah.

MR. NETTLER: Because M. Jackson
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rai sed sonething that | thought is worth
understanding. In 1966 that he nade nention
of, the fact that the regul ati ons were
changed, is interesting because the 1966
change al so was froma study that was done by
the Zoning Comm ssion because of t he
difficulty of building affordable housing in
the city, and you had these large |lots that
didn't have street frontage. So they created
the theoretical subdi vi sions that wer e
originally up until 1990 you coul d be done as
a matter of right even though you didn't have
street frontage.

They, too, were placed into the
m scel | aneous provi si ons, again, because they
were influenced by a congressional policy
about where vyou should or should not be using
lots in the District of Colunbia that didn't
have street frontage for residential uses, and
soit was interesting, a point that | renenber
t hat M. Jackson has raised, but it's
consistent with, again, the idea that this was
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all |l ooked at froma use/vari ance perspective
in furtherance of a policy that Congress had
first established and the District foll owed up
on.

VI CE CHAI RPERSON ETHERLY: If |
coul d, Madam Chair, just very quickly because
M. Nettler referenced it and it was raised in
the Applicant's submttal at page nunber 7 of
the statenment of the applicant, at the top, if
you could, M. Nettler, could you refresh ny
recollection? | believe | mght be the only
sitting nenber who was on Tenperance Row.

Do you recall -- the Manna case --
do you recall how the Board -- what standard
under which the Board reviewed that case?

MR. NETTLER  Use vari ance.

VI CE CHAI RPERSON ETHERLY: Use
vari ance.

MR, NETTLER  And it deni ed.

VI CE CHAI RPERSON ETHERLY: Ckay.
Thank you.

MR, NETTLER: Actually if you | ook
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at every application that is listed in the
footnote that was in the Applicant's --

VI CE CHAI RPERSON ETHERLY:

Foot note No. 3.

MR. NETTLER: -- prehearing
statenent, right, unless it was a R-4 district
or the two cases | nentioned, they were | ooked
at as use variances and they were denied or
the Board said they were filed as use
variances and because they were in R4
districts and there were existing buildings,
they were treated as speci al exceptions. You
know, there's a special exception provision
| ater on in 2507.

The interesting thing 1is only
where there was an existing building really
was that applied. Wen you had a vacant | ot,
but for the one case that's nentioned, use
vari ance denied. It has never been built.

VI CE CHAlI RPERSON ETHERLY: Ckay.
Thank you, Madam Chair

MR HUGHES: Madam Chai r .
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CHAI RPERSON M LLER:  Yes.

MR, HUGHES: | don't believe that
M. Nettler is correct.

CHAl RPERSON M LLER:  Go ahead.
You can add your two cents.

MR. HUGHES: | n Manna, the
Tenperance court case, that was -- the
Appl i cant proceeded as an area vari ance, and
they didn't get to the argunent of a use
variance. | believe that's accurate.

MR, NETTLER: |'m sure you can
read it yoursel ves, but --

VI CE CHAI RPERSON ETHERLY: And
just for the purposes of ny colleagues, |'m
| ooking at Statenent of the Applicant. At
page 7 the Applicant di scusses Application No.
16927 of Public Wel fare Foundati on, otherw se
referred to as Tenperance Row.

M. Nettler's footnote reference
Is at page 6 at the bottom Footnote No. 3,
the string of cases that's noted by the
Applicant in their submttal. So those are
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the two pages that we were referring to.

And, M. Hughes, you were saying
that you believe it was your recollection that
t he Board proceeded under an area variance in
that case, in the Tenperance Row case?

MR, HUGHES: The Applicant argued
t he variance request -- |'mreadi ng a footnote
fromthe order -- as a --

CHAI RPERSON M LLER:  Sorry. \What
are you reading fronf

MR, HUGHES: BZA Order 16927.

"The Applicants argued their
variance request as a . . . relief sought went
to ar ea requi renents. However, the
prohi bition agai nst single famly dwellings on
these types of alley lots is better analyzed
as a use variance because it results in a
conplete prohibition of a use in these
ci rcunst ances. "

In that case the applicant didn't
neet the practical difficulty test. So the
Board didn't go to the use variance test.
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It's a very different case.

VI CE CHAI RPERSON ETHERLY: But
woul d that reading suggest that the Board
bel i eved that a use variance would be -- that
use vari ance anal ysi s woul d be the appropriate
one based on what you read?

| think if | wunderstand, you're
saying the Board didn't get to that point
because they failed the practical.

MR, HUGHES: | believe that case -
- | don't even know. 1|'d have to go back and
| ook at it.

VI CE CHAI RPERSON ETHERLY: Ckay.

MR, HUGHES: But there is a
deficiency in a nunber of the portions of the
test, the exceptional difficulty -- I"'msorry
-- the exceptional condition of the property,
as well as the other prongs of the test.

VI CE CHAI RPERSON ETHERLY: Okay.
The Board m ght want to pull that one as we
tal k.

Thank you, Madam Chair.
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MR. NETTLER | nean, there were
area variances as well as a wuse variance
sought in there. You can read it yourselves
and you can see. |It's set out pretty clearly.

MR, HUGHES: But, Madam before
the Board reconvenes in its chanbers, M.
Nettl er has suggested only two cases post 1979
that the Board has held that the relief
requested here is an area variance, and we
don't believe that's the case. To the extent
we have not provided that, we'll be pleased to
do so, but we believe the Board has
consistently as recently as 2006 held -- and
that woul d be a conversion case, Application
17487 -- which the Board granted an area
variance and determned that this was a | ot
width issue as well, that area vari ance was
the appropriate test.

And in terns of the condition
about differentiating between the condition of
a |l ot versus the adjacency of a public right-
of -way, what have you, there are cases to
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suggest that -- and I'm l|looking at the
Washi ngton Canoe Club case -- for the
direction that in that case the need for
advance was inherent in the preexisting
condition of l|and and the adjacent |and
| nprovenents in the formof the capital --
pardon me -- the Capital Crescent Trail, yes.
Excuse ne.

So we don't believe it's limted
to sinply the condition of the lot. The
adj acency of deficient public alleys, we
believe, qualify for area variance.

CHAI RPERSON M LLER: | just want
to ask you further about that. | think that
was one of the points that we've heard today,
is that this doesn't involve the lot itself,
the dinensions of thelot itself. It involves
sonet hi ng outside of that.

Now, are you saying do you have
cases that go to that issue, where area
variances were granted with respect to that
ci rcunstance where the dinensions weren't an
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I ssue on the lot, but it was related to
sonet hing outside of the |ot?

MR. HUGHES: Cases at the Court of
appeal s | evel or cases --

CHAI RPERSON M LLER:  Any cases. |
mean, | think that --

MR, HUGHES: We have a nunber of
cases that have cone Dbefore the Board
I nvol ving 2507.2 and the wdth of the alley
where the Board has approved it as an area
vari ance.

CHAI RPERSON M LLER: Ckay. O her
than what you've already referenced. kay.
So we'll 1 ook at those.

MR HUGHES: | don't believe so,
Madam Chai r.

CHAI RPERSON M LLER:  Ckay.

MR HUGHES: But ny point -- |I'm
sorry --

MR NETTLER In terns of alley
| ot s?

MR HUGHES: -- ny point was to
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respond to M. Nettler's comment that it was
a farfetched suggestion on our part that what
was i npacting the property outside the bounds
of the property was sonehow not to be
considered in the Board's consideration of an
area variance. In that case it was frontage
on federal land. |In this case it's frontage
on a public alley.

MR SHER: Madam Chair, if |
m ght .

CHAI RPERSON M LLER:  Ckay.

MR SHER. One quick attenpt at
response to your question as to factors
outside the property. For the record, ny nane
Is Steven Sher, Director of Zoning and Land
Use Services for the law firm of Holland and
Kni ght .

One of the cases that gets cited
often involves the National Republican d ub
property up on Capitol H I, and one of the
factors that the Board found that entitled
that property to a variance was its uni que
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proximty to the Capitol and the institutions
of governnent at that point that that club was
there to serve or was in relation to.

Sol think it's not an alley | ot
case. It's just a case where the Board | ooked
at factors outside of the property itself to
say there are things here that we can | ook at
to determ ne whether a property is eligible
for a variance or not.

COW SSI ONER JEFFRIES:  What type

of vari ance?

MR SHER | have to pull the
case. | T s here, but --
CHAI RPERSON M LLER: | think you

m ght be getting at this whole -- you know, we
heard about the whol e confluence of factors.
You' re not necessarily specifically | ooking at
the paraneters of the property.

MR, SHER  Yes.

CHAI RPERSON M LLER: It seens a
little different.

MR. SHER We haven't obviously
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made the case for that yet, but the question
Is: what is the case to be nmade here? And
that's what the Board is grappling with at the
nmonent .

We believe that there are a nunber
of factors that cone together that say why
this property is exceptional and affected by
extraordinary conditions and is entitled to a
vari ance, but what kind of a variance is the
threshold that you're dealing wth? And we
haven't gotten nuch beyond that.

You posed the question could there
be fact -- at least | think |I heard the
question -- could there be factors outside of
the property that woul d af fect whet her or not
the property itself had an exceptional
situation or condition, but | wthdrawit.

CHAI RPERSON M LLER:  |'m sorry.
No, | just want to say that's different from
what | was sayi ng.

MR, SHER  Ckay.

CHAl RPERSON M LLER: Because t he
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problens weren't -- the problens in those
cases really didrelate tothe Il ot itself, but
there were other factors, a confluence of
factors that created additional circunstances,
but the area problens | thought were wthin
the paraneters of the property. They needed
to do sonmething wth their property. They
needed to expand or they needed -- well, |
don't know.

Anyway, it just seened like a
poi nt that O fice of Planning brought up, too,
that there was sone distinction here because
the problens weren't within the paraneters of
the property.

MR NETTLER If | mght add --

CHAI RPERSON M LLER:  But | do know
what you're saying, M. Sher, and that's kind
of a broader area.

MR NETTLER: If I mght add, the
case that M. Sher referred to, | believe, was
a use variance. So if he's got the nunber for
it, and there's 17486 was a conversion of an
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existing building. There's no discussion in
t he case about whether it's an area variance
or use variance. A self-certified case.

MR HUGHES: [t was a sunmary
order, but if the Board would read the
transcript it's discussed at the hearing.

CHAI RPERSON M LLER: What case are
you referring to?

MR. HUGHES: This is application
17486. Is that not, M. Nettler, what you're
referring to?

MR, NETTLER  Ri ght.

CHAI RPERSON M LLER: | think that
maybe we shoul d take a break and just decide
how we're going to proceed with the rest of
the afternoon. So |'mpretty sure it wll be
at least 15 mnutes if you all want to take a
wal k or anything |ike that.

(Wher eupon, the foregoing matter

went off the record at 3:35 p. m

and went back on the record at

4:19 p.m)
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CHAl RPERSON M LLER: Ckay. We're
back on the record.

After having taken a few nonents
to think about how to proceed, the Board has
decided that this is a significant question
that seens to have precedential inportance,
and that we thought it would be the w ser
course to take nore tine and read the cases
and consi der any other cases that were
submtted. Even though sone of us or all of
us may have certainly had inclinations which
way to go, we thought that that would be the
better course, and that it would not really
prejudice -- and |I'd like to hear fromthe
parties -- but we don't think it would
prejudice the presentation of the case in
general; that the facts would still be the
sane, and what we're talking about are
basically two different standards for
evaluation for the second prong, practical
difficulty versus undue hardshi p, and that we
t hought that you would be able to address --
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you coul d address either both of those points
or the higher standard.

So do the parties have any
concerns about proceeding in that way? Do you
have any questions about what | just said?

MR. NETTLER 1'Il tell you ny
concern about not having the issue resol ved.
You're right. The facts are what they are,
but because the -- it nmay seem odd -- but
because the Applicant has presented it in a
certain context, | don't inagine that they're
going to be going forward to deal with it in
the context of whether it mght be a use
variance or present evidence that they feel
m ght be appropriate in presenting it as a use
vari ance.

And | think not having that issue
resolved really is an inefficient way of
trying to deal with the presentation because
If they -- and they can certainly speak for
thenselves -- if they understood that it was
a use variance i ssue, then | woul d be positive
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t he presentation would be very different, and
the facts that they would have to present to
you would have to be different, as you
understand the standards are different.

So I'mnot sure that's the nost
efficient way, is to go forward wth what
facts they have that deal wth a practica
difficulty when practical difficulty nmay be
irrelevant and the hardship conponent s
rel evant.

CHAl RPERSON M LLER: Ckay. Let ne
just interrupt you for a second. Ckay?
Because | think it is key what the Applicants
want to do.

Appl i cant s have filed an
application, and you challenged the type of
variance. So | guess Applicants are free to
proceed with their application. However, they
choose, knowing that M. Nettler's party has
chal l enged the type of variance you shoul d be
seeki ng.

So it really is up to the
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Applicant. Do you want to proceed with this
guestion outstandi ng or not?

MR.  HUGHES: Madam Chair, |
believe M. Nettler is correct in saying we
are prepared to present an application for an
area variance, as that is our position that
what we require is an area variance. W!'re
not -- the exam nation of permtted uses of
the property in the different direction, the
use variance exam nation of the case is very
different than what we have prepared to
di scuss, which is residential use of the
property consistent with the zoning.

And so | don't believe we are
prepared tonight to go forward wth the
di scussion that there's no other possible use
of the property. So if the Board w shes to
| eave the question open, we woul d perhaps
request an extension of tine to prepare that
case.

CHAI RPERSON M LLER: So are you
saying that -- okay. | didn't think that
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woul d be your reaction. Ckay? So let ne just
say it this way. You know, say that the Board
were to go back and spent the next 45 m nutes
or what ever doubl e checking sonme of the cases
that were cited or whatever and canme back and
said, "Okay. The Board sees this as a use
variance," would that nean that you woul d be
W t hdrawi ng your application?

MR,  HUGHES: We woul dn't be
w t hdrawi ng the application. Wat we wuld --
we would be willing to proceed with the
application tonight. Wat |I'm suggesting is
that we believe that it's an area vari ance,
and that is the testinony we're prepared to
provi de toni ght, although we coul d address t he
question of undue hardship and self-inposed
hardship, et cetera, if the Board were so
I ncl i ned.

COW SSI ONER  JEFFRIES:  So you
woul d not w thdraw. | mean, if we wal ked
away, cane back in an hour and said, "W see
this as a use variance," then obviously you're
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not prepared today to argue a case around a
use vari ance.

But you would conme back in the
future?

MR. HUGHES: l'"'msorry, M.
Jeffries. That would be our preference.
That's what | was suggesti ng.

COW SSI ONER JEFFRI ES: Ckay.

VI CE CHAI RPERSON ETHERLY: And
just to kind of junp into the fray here, one
of the things that was being contenplated in
nmy head is as | ook at your submttal, your
statenent of the -- your Applicant statenent,
at page 13 you speak to actually pages 12
through 13 where vyou discuss Russell
primarily, a little bit of Tyler, but

primarily it's Russell v. BZA . There's a

di scussion nostly on page 13 that speaks to a
little bit of the interplay between undue
hardship and practical difficulty.
And to an extent, | took that
di scussion to suggest perhaps that there had
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been sone contenpl ati on of how t hat argunent,
if it were to be nade, i.e., a use variance,
was teed up and per haps ready to nove forward.

So | think I'm probably just
reiterating what you've already said. It
woul d be your stance that you' re not ready at
this point to nove forward with a use vari ance
di scussi on today, definitely could, of course,
nove forward with area variance, but you'd
need anot her hearing date to nove through the
use vari ance di scussi on adequately.

MR, HUGHES: Yes.

COW SSIONER LOUD: 1'd like to
ask a question, and | think I understand your
position on it nmuch nore clearly as a result
of M. Etherly's question, but just so |I'm
crystal cl ear on it, the way you're
approaching the problem and the way you're
| ooking at it is that you see a significant
difference or you see a difference period in
presenting a case for undue hardship on these
facts and presenting a case for practical
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difficulty on these facts.

I n other words, to neet the | esser
threshol d practical difficulty, you woul d not
necessarily automatically extend into undue
hardship just by the nature of these facts.

For me as a Board nenber
reflecting on our discussion earlier this
afternoon and | ooking at the file, the I and
appears as though it would be worthl ess under
a certain set of scenarios either way, and so
that the difference between what you woul d
present as an undue hardship and what you
woul d present as a practical difficulty is not
all that clear, but I'massumng that to you
it's very, very clear.

| just wanted you to sort of
el aborate on that.

MR, HUGHES: We believe that the
property is rendered virtually usel ess under
the regulation. [It's nore of an issue -- |
think M. Nettler has spoken just alittle bit
to it. It's a product of Court of Appeals
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review of past cases differentiating use and
area variances and inplications upon a self-
| nposed hardship, if you wll, that are not
rel evant to an area vari ance.

And as | said at the beginning, we
represent the contract purchaser of a
property. Alley Cat Mews is the current
owner, and we've been authorized to proceed
wth this application. So I'd |Iike sone
opportunity to review that aspect of the
| ssue.

W do believe that the practical
| npact of this regulationis that the use that
it is -- the otherwi se applicable residential
zoning of the property is not permssible
W t hout variance fromthis provision or sone
sort of action by the District to wi den that
all ey and make it thereby conpliant. | nean,
that's just a hypothetical. Those are the
alternatives that we have for any use of this

property, any residenti al use of this

property.
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However, what we haven't focused
on is what are other permtted uses of the
property that would thus nmake it an undue
hardship or, as the Court of Appeals has
addressed, that's a higher standard. That's
a higher burden we need to neet, and we need
to focus on that. Wat are other
nonresidential wuses perhaps that could be
devel oped on that site?

There are sone, but there are
ot her --

CHAI RPERSON M LLER: Ckay. But
Greenpeace filed their filing a while ago. So
weren't you on notice that we coul d decide
that it was a use variance? You wouldn't have
been ready to proceed today?

This isn't a surprise. | guess we
were | ooking at it thinking just the standard
was different, that your proof wouldn't be so
different.

VI CE CHAI RPERSON ETHERLY: And as
a junp-in to the Chair's question, it sounds
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| i ke you are saying based on your review of
t he undue burden, undue hardship case |aw,
you're contenplating that you woul d perhaps
have to present evidence or proof that there
IS no use, no devel opable use that you could
put the property to, not just that you can't
use it for residential purposes, but that
under the due burden test, you woul d
concei vably have to show that there's nothing
you could do with it at all, and you're not
prepared to do that today.

And that's nore of a hypothetical
because | don't want to speak as if that is
the test, because as the Chair has i ndicated,
we haven't begun to dig into the undue burden
stuff yet, but again, | perhaps was guilty
of -- in reading page 13, thought perhaps you
had perhaps al ready contenpl ated sonme of the
undue hardship stuff, and it sounds |ike
clearly you may have, but you're not prepared
togointoit in great detail today.

MR. HUGHES: To answer your
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question, that's correct, and that would be
our preference, Madam Chair, is to address --
understanding that the Board keeps an open
guestion as to what direction it's going to

go, we would like an opportunity to better

prepare testinony to present that prong of the
use variance test since the Board is
consi dering that as an open questi on.

And if the Board decides the issue
tonight, we would still request an additi onal
opportunity to prepare that because, again, we
do believe it to be properly before you as an
area vari ance.

CHAI RPERSON M LLER: | just want
to as M. Nettler if you have any other
comments on this because I'm a little bit
surprised because | thought that you woul d be
prepared to go forward anyway, given that that
| ssue was rai sed before the hearing.

But, M. Nettler, do you have an
opinion? | think you said sonething like --
| don't know. Go ahead. What's your opinion
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on that? | won't characterize it.

MR, NETTLER. |I'mnot surprised, |
guess is one way of saying it. | understand
what M. Hughes is saying. | do believe it

woul d be nore efficient for the case and nmaybe
ot her considerations may be taken into place
upon refl ection that may be nore beneficial to
the Board's tine as well, but obviously we
have our position in terns of a use variance,
and if you're going to take the tine to
resolve that issue and then allow themto
proceed after resolving that I SSue, I
obvi ously gave you the other BZA deci sion
nunber so that you'd have all of those, not
only the ones that are post 1979, but as well
as the pre-'79 cases and the ones that we had
cited in our letter.

But | think it's nore efficient to
have a resol ution of the issue.

COW SSI ONER JEFFRIES: Well, as
it relates to sort of where | sit with the
case at this point, | nean, you know, | have
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al ways sort of reviewed area variances in a
very strict way, and that is the four corners
of the site and, you know, never really
considering sort of adjacent alley or road
that's sonehow i npacti ng upon what can be
built on that site.

And so | really fromwhere | sit,
Il mean, |'m noving nore toward the use
variance, and |'mdoing this just so that the
Appl i cant can, you know, start to think about
sone things as they go back and revisit.

But | have to say that, you know,
"' m having sone difficulty with figuring out
what sone of your argunents will be for sort
of a use variance for the site. So I'min a
bit of a quandary in that sense.

But | just, you know, want to be
clear that at |east on ny end that, you know,
it would be very helpful for this Board to
really make certain that we nmake an i nforned
decision and that, being one of the non-
attorneys up here, that we're clear on, you
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know, the | egal precedence for this. | think
It could be a very inportant case and that we
need to, | think, nove sonewhat cautiously
bef ore we nmake a determ nation here.

Sol would really like to see sone
of the -- review sone of the forner cases and
j ust be cl ear about, you know, how the BZA has
| ooked at cases |like this before before we
make the decision. But | just wanted to nake
certain that the Applicant understood that,
you know, based on what |'ve heard today, |'m
| eani ng nore towards the use, but you know,
I|"mstill reasonably open.

VI CE CHAI RPERSON ETHERLY: And I'd
li ke to echo M. Jeffries' concerns. | mean,
| don't knowif this is perhaps | eaning toward
advocating for have we reached the Iimt of
what we can do today, given what we're
heari ng, because we've got a | ot of people in
the room people who have taken tinme out of
their days to cone here and get your opinions
heard and on the record, and | knowthis Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

216

IS very sensitive to that.

But M. Jeffries hit it right on
the head. It's a very inportant question.
|"ve gone back and forth fromreading the
subm ssions to what we've heard here, and |'m
probably with M. Jeffries |eaning towards a
use variance, especially based on what |'ve
heard fromthe O fice of Planning.

But as |'ve shared wth ny
col | eagues and as we've tal ked about it here
in the course of our hearing, for ne there's
sone tension between the notion of a use
variance for residential use in an underlying
residential district.

Still understanding and hearing
what the Ofice of Planning has argued,
heari ng what M. Nettler has offered, | think,
in very excellent detail, and taking into
consideration the Applicant has offered,
there's not clarity necessarily, and | think
for us to nove forward there will need to be
on this issue.
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There's part of nme which is
inclined to just put ny head down and say,
"Look. Let's just go wth use variance and do
It today and nmake use of what we have here.”
But because it is such a critical question
and, again, because to an extent there's that
tension of we're tal king about a residenti al
use in an underlying residential district now
bei ng deened to be a use variance concei vably
or possibly, it's tough. It's very, very
tough, and so it's not sonething | want to
venture into |ightly.

So to the extent I'Il definitely
associate nyself wth the remarks of M.
Jeffries here and perhaps that just offers a
little bit of context for many of the nenbers
of the parties in opposition and just nenbers
of the community here in terns of why are we
now spendi ng 20 m nutes ki nd of talking about
where we are when we've just spent 20 m nutes
bei ng i nside tal king about it sone nore.

But it's a very difficult question
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that's been raised that has a |ot of
ramfications for the future. As you' ve
heard, we've tal ked about previ ous cases where
this Board has dealt with alley devel opnent.
It's going to be an issue that | think is only
going to get bigger as people begin to | ook
nor e t owar ds all eys for residenti al

repr ogramm ng or other uses.

So I'lIl just echo M. Jeffries’
concerns, but it's a tough call because |
recogni ze that fol k have been here for a while
t oday | ooki ng to nove towards cl osure on this.

So there you go, Madam Chair.

CHAI RPERSON M LLER: Ckay. Now we
need to decide howto proceed. So it appears
that the Board w il take under consideration
the type of variance that it's going to
determne that thisis, and | would like to
| eave open the record and invite counsel to
submt any nore authority, such as what was
referenced today that m ght not be in the
record so far and other case |aw, and the
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Board will thoroughly exam ne all of that

I nformation and conme up with a deci sion.
First of all, | guess we need to

deci de how nmuch tine we need to do that.
(Pause i n proceedings.)
CHAI RPERSON M LLER: Ckay. The

Board has schedul ed next Tuesday a neeting

anyway. So we're willing to add to our
agenda. It's nothing that you all w |
participate in, but aruling on this. It

wasn't a notion, but it's |like a notion, what
type of variance is at issue in this case.

So we would need your authority,
additional authority, as soon as possible.
When woul d that be, Ms. Bailey? Thursday or
Fri day?

M5. BAILEY: Friday. Friday is
the 28th of Septenber.

MR, NETTLER | didn't hear.

CHAlI RPERSON M LLER:  You've
already briefed it, | understand. So this is
just supplenental. Oay? So we don't want to
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sl ow you all down too nuch.

So if you wll submt that by
Friday, we will consider it over the weekend
and Monday, and we'll rule on this on Tuesday
next week.

MR. NETTLER: Do you want ne to
gi ve you copi es of the ones |I've referenced or
do you want nme to just reference the nunber
since you can access themon the Internet, or
what woul d you |ike?

CHAI RPERSON M LLER:  Copi es.

MR. NETTLER  Copi es? kay.

CHAI RPERSON M LLER:  Well, if you
can. No, | nean, it's preferable.
MR. NETTLER | can nake copi es.

CHAl RPERSON M LLER: Ckay. Since
the turnaround is quick with the Ofice of
Zoni ng, too, that would be great.

Ckay. Then we have a coupl e of
ot her procedural issues | just want to confer
wth the parties on. One is we notice that
there are a |l ot of people in the audi ence, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

221

we don't normally just ask you this. W don't
know whet her you want anyone to testify at
this point in the case or not. There was
conjecture here that the testinony m ght go to
| npacts or if there are individuals who m ght
have sone burning need to testify today.

Normally we don't like to go out
of schedule. | only raise it because there
are a |l ot of people here and we have tine to
hear sonebody, but you know, if sonebody is
goi ng out of the country and this is the only
time they can testify or sonething |ike that.

Yes.

MR, FRUMBOLUTI: | was wondering
if | could give ny testinony today because |
do make nunerous trips out of the country, and
| mght not be around for the next tine. |
mean the other option is to have another
Conmi ssioner cone in and do it. So | nean,
It's not inperative, but you know, |'m
volunteering if it's practical.

CHAI RPERSON M LLER  Ckay, and
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there are two things. | want to hear if there
are any objections fromcounsel for the other
parties, from the other party, and then we
al so would need to pick a new date. |s that
right?

Let nme ask the Applicant this.
Were the Board to decide that this is a use
variance, it would affect your preparation,
under stand, and how you want to proceed. So
woul d you be wanting to pick a date today for
the next hearing in any event?

MR HUGHES: We would |like that,
yes.

CHAI RPERSON M LLER: Ckay. So we
could pick a date in any event. Ckay.

M. My, if you wanted to take
|l onger to look at the calendar, we could
proceed with M. Frunbol uti.

Ckay. | want to see if there's
any objection to taking the ANC out of order
in this case, given that it's not clear what
exactly the application is going to be, but it
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I's for the sane piece of property, a variance.
What' s your opinion on that?

MR HUGHES: | have no opposition
Am | understanding that M. Frunboluti |ikely
won't be -- if heis inthe country or soneone
will be participating on behalf of the ANC
when we reconvene the hearing or is this --

M. Frunbol uti?

MR FRUMBOLUTI: Yes, if | am not

here, we'll have sonebody else from the ANC
here in ny place. However, | amthe -- this
Is ny district, and being an architect, | have

nore know edge of this kind of case than sone
of the other nenbers of the conm ssion.

CHAI RPERSON M LLER:  May | ask you
one ot her question? Do you want to wait first
and see what date we cone up wth?

MR FRUMBOLUTI: M problemis

that | don't know | don't get a |ot of
notice sonetines when | have to | eave the
country. It's either way. | nean, you know,
we can go either way. |'mjust offering.
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CHAI RPERSON M LLER: Al right. |1
think since there aren't any objections and
you have that circunstance you can proceed
W th your testinony and then we'll set a date
after that.

MR, FRUMBOLUTI: Ckay. Thank you
very nmuch.

"' mjust going to excerpt fromthe
letter that we wote to you on June 22nd. So
here goes.

The Zoning Board is authorized to
grant variance for the applicant for the
variance that neets the three-prong test set
out in 11 DCMR Section 3103.2. The test
requi res that the applicants denonstrate that,
one, the property is unique because of its
si ze, topography or other extraordinary or
exceptional situation or condition inherent in
the property; two, strict application of the
zoning regulations wll cause undue hardship
or a practical difficulty; or, three, the
granting of the variance wll do no harmto
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t he public good.

As you know, the variance at issue
seeks relief from zoning regul ation 2705. 2,
which states the followng: "one famly
dwel l'ing shall not be erected or constructed
on an alley lot unless the alley | ot abuts an
alley 30 feet or nore in width and has from
the alley access to a street through an alley
or alleys not less than 30 feet in wdth."

The proposed buil ding woul d be on
an alley approximately 20 feet in wdth and
thus fails to neet this regulation.

kay. Wth respect to the first
prong of the variance test, the Applicant
offered that its property was unique for the
follow ng reasons. The subject property is
af fected by an extraordi nary and excepti onal
condition in that it is bounded on all three
sides by public alleys that are |ess than 30
feet in wdth.

Thus, according to the Applicant,
the alley lot is, ineffect, unique because it
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I s the exact type of property that the zoning
regulation at issue targets. |If the BZA
grants this application, the effect will be a
de facto anendnent of the zoning regulations
by BZA because requests by other owners
simlarly situated woul d have to be granted
the sanme relief.

So basically what we're saying is
other alley lots throughout the city in this
sane situation would automatically be
grandfathered into this, which we think is a
real problem

Second, there is no undue hardship
or practical difficulty here. Less than two
nont hs after the Applicant bought the property
for $36, 000, the nei ghbors offered hi m$47, 000
for its sale. This was a 25 percent profit
right off the bat.

The Applicant agreed to buy the
property fully know ng the zoni ng regul ati ons
in place and imedi ately put the property up
for sale at a price that is 350 percent
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greater than his own purchase price. The
Applicant's failure to get the 350 percent
price in a six nonth period does not represent
a hardshi p.

So the ANC sees absolutely no
hardship case here. The Applicant knew
exactly what he was doi ng when he bought that
pi ece of property.

Thi rd, the granting of t he
variance wll do harmto the public good and
to the zone plan. As the BZA stated in its
deci sion on Application No. 16550, since the
subj ect property is conpletely surrounded by
alleys, the front yard of the proposed
dwel I'i ng woul d face the rear yards of existing
dwel I'i ngs, a configurationthat i s undesirable
with respect to urban design, marketability,
and the privacy of existing back yards. The
I ntroduction of such housing into the mddle
of the alley lot would | ower the val ue of
adj acent properties and destabilize the
nei ghbor hood.
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Just imagi ne | eaving this house at
12 o'clock at night to walk down to the
theater or sonething |ike that and have to
wal k down a dark alley, you know, surrounded
by trash cans. |It's not cognizant to good
ur ban pl anni ng.

This is exactly the undue hardship
faced by the neighbors if the variance is
granted. Also, fire and ot her energency
vehicles require roadways that are 30 feet
wide. Ganted the variance would create a
significant fire hazard not only for such a
honme, but for neighbors as well.

In short, the requested variance
does not by any stretch of the inmagination
satisfy any of the requirenents of the three-
pronged test. W respectfully request that
t he BZA decline the request for a variance.

CHAI RPERSON M LLER:  Thank you.

Are there questions from the
Boar d?

(No response.)
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CHAlI RPERSON M LLER  Cross-
exam nation by the Applicant?

MR. HUGHES: No, Madam Chair.

CHAlI RPERSON M LLER  Cross-
exam nation by M. Eads?

MR, EADS: Yes.

CHAl RPERSON M LLER: M. Etherly,
do you have a question?

VI CE CHAI RPERSON ETHERLY: Just
very quickly. Thank you very much, Madam
Chair.

M. Frunboluti, is it?

MR. FRUMBOLUTI: Right.

VI CE CHAlI RPERSON ETHERLY: Thank
you very much for your testinony.

Real quickly, is it your sense
that there would be no structure of any sort
that woul d be appropriate for this lot?

That's a fairly broad question,
per haps not necessarily one grounded in the
zoning regs., but I'mjust kind of -- perhaps
fromjust a general opinion standpoint at this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

230

MR, FRUMBOLUTI: Well, you know,
at risk of getting sone wath fromsone of the
nei ghbors, you know, | think a garage woul d be
appropriate on a lot such as that. | nean,
it's permtted by the zoning regul ati ons, and
| think also artist studios are permtted.

VI CE CHAI RPERSON ETHERLY: That's
correct, and that was kind of precisely what
| was --

MR, FRUMBOLUTI: \What worries ne
about an artist's studio is that a devel oper
could build an artist studio that's really a
house. O course, he wouldn't have an
occupancy permt, but sol'malittle nervous
about the artist studio, but you could see
gar ages there.

But, you know, | don't think
parking is a big -- I'm not sure how big a
deal parking is inthis area. So |I'mnot sure
that's necessarily a viable option either. |
thi nk the best option for this siteis for the
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owner to sell it to the neighbors at a nice 25
percent profit and |l et the neighbors enjoy it
as a park.

| mean, if you wal k back there,
it's just a beautiful, beautiful space, and
the children of the neighbors have been
playing there for many, many years, and wth
the expectation they would continue to do so
in the future

VI CE CHAI RPERSON ETHERLY: Okay.
Thank you.

Thank you, Madam Chair.

CHAIRPERSON M LLER:  |'m j ust
wondering did the neighbors try to buy the
property to begin wwth? Not fromthis owner
but fromthe previ ous owner?

MR, FRUMBCLUTI: | don't know. |
can't go through the whole history. Maybe --

MR EADS. | know the history.
was going to get into that sone in ny
testi nony, but the Hozmers who owned the | ot
from the early 1940s noved away from the
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nei ghbor hood nmany years ago. They live out in
the Pacific Northwest, | believe, sonmewhere,
and the son of the famly would conme back
occasionally to tend to the lot and all.

And we had told himseveral tines
that we would be willing to buy it if it ever
canme on the market. He suffered a heart
attack about 18 nont hs ago, and at that point,
| guess, M. Hozner decided that she was
willing to sell, but she didn't contact
anybody, to ny know edge, in the
nei ghbor hood.

The first we knew about it was
when we got the letter fromAlley Cat Mews
sayi ng they had bought it.

CHAI RPERSON M LLER: Okay. Any
ot her questions?

COW SSI ONER  LOUD:  Just one,
Madam Chair. |'d like to ask for a copy of
the Comm ssioner's testinony. | don't have
it. Oher Board nenbers may have it. |'m not
certain, but just for -- okay.
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MR, FRUMBOLUTI: | brought a copy
with ne. | can give that to you.
COMM SSI ONER LOUD:  Ckay. | think

you would give it to Ms. Bail ey.

MR. FRUMBOLUTI: It is the
unabridged version of the letter. | basically
abridged the letter that the ANC wote to the
Boar d.

COW SSI ONER LOUD: Ckay.

CHAI RPERSON M LLER  Ckay. W
don't have that in our record, but we wll.

Al right. Gay. So that being
done, | think at this point we're going to
pick a date to continue the rest of the
hearing, and that would be if you all are
avai l abl e, Decenber 11, third i n t he

afternoon. Yes, Decenber 11, third in the

af t er noon.

(Pause in proceedings.)

CHAl RPERSON M LLER: Let ne say
this. In the event that the Board determ nes

that a use variance is what's at issue, then
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| woul d expect fromwhat you've said that you
would be -- would you be anendi ng your
application or not, or would it just affect
your presentation?

If you don't know, | was just
going to say that there would be filing
deadlines again if you were going to anmend
your application.

VR HUGHES: Madam Chair, |
believe we would just file a prehearing
statenment two weeks in advance of that date.

CHAI RPERSON M LLER:  Ckay. Ms.
Bail ey, do you just want to check what date
that is?

And this is sonewhat specul ative,
but just so that the parties know what date
woul d apply in the event the application is
changed.

MS. BAI LEY: Madam Chair, it's 14
days prior to the hearing. So let's see. It
woul d be due on Wednesday, Novenber 28th.

CHAI RPERSON M LLER:  Okay. That
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woul d be if there's a change. |If there's not
a change, you wouldn't have that filing
deadl i ne.

Ckay. | don't think we have any
notice 1issues here because everyone was
prepared to go supposedly today | nean,
however it was determned on this |egal
gquestion. So it's the sanme property vari ance.

kay. Any ot her questions?

(No response.)

CHAI RPERSON M LLER.  Ckay. Then
we'll wait for your authority. The record is
open through Friday for the parties to submt
any further authority on the issue of whether
this is a use or an area variance. That's in
the form of any cases or whatever, any other
kind of witten material filings, whatever
But you have already briefed this anyway, but
| just wanted you to know that the record is
open because that's kind of an inportant
question that will determne the future of
this case.
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Gkay. Anything el se?

(No response.)

CHAI RPERSON M LLER:  Wel |, thank
you very nuch.

(Wher eupon, at 4:55 p.m, the

public hearing was concl uded.)
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